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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

HANK D. TERPSMA,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9119494

SEALASKA INN,




)








)
AWCB Decision No. 96-0350




Employer,


)








)
Filed with AWCB Juneau 



and




)
August 28, 1996








)

INDUSTRIAL INDEMNITY CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)



We met in Juneau on 15 August 1996 on Employee's request that we exercise our discretion under AS 23.30.095(k) and order a second independent medical evaluation (SIME).  Neither party was represented at hearing by an attorney.  Employee participated in the hearing by telephone from Florence, Oregon.  Defendants were represented at hearing by Insurer's Claims Examiner Christine Thorne-Manuel from her office in Anchorage.  We closed the record and concluded our deliberations at the conclusion of the hearing on 15 August 1996.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee has a prior history of back injuries, with back surgeries for herniated discs in 1969 and 1980.  It is not disputed Employee was assaulted by two men at the bar/restaurant where he worked on 3 August 1991.  The assault apparently resulted in injuries to Employee's back, neck, left arm and thumb.
  Defendants accepted Employee's claim and paid medical benefits and temporary total disability (TTD) compensation beginning 15 September 1991.  In April 1993 Defendants paid permanent partial impairment (PPI) compensation of $17,550 based on a 13 percent PPI rating.  On 11 June 1996 Defendants controverted all benefits retroactive to 14 December 1991, and requested that Employee reimburse $39,170.86 in disability compensation paid.  (Controversion Notice and Compensation Report, 11 June 1996.)


In March 1993 Employee was seen in Ketchikan by James B. Kullbom, M.D.  Employee had ongoing complaints of neck pain, and loss of strength and numbness in his left hand.  Dr. Kullbom reviewed Employee's myelogram which showed an "unoperated intervertebral disk."  Employee rejected physical therapy or a referral to Kenneth Y. K. Leung, M.D., for surgery.  Applying the American Medical Association Guides to the Evaluation of Permanent Impairment, (AMA Guides) Dr. Kullbom determined Employee had a six percent whole-person impairment from his cervical spine and a seven percent whole-person impairment from the lumbar spine.  Those ratings combine to a 13 percent whole-person rating.  Dr. Kullbom did not specify which edition of the AMA Guides he used in performing the rating. (Kullbom report, 8 March 1993.)


Insurer referred Employee to Bruce E. Bradley, Jr., M.D., for an evaluation in April 1993.  Dr. Bradley's diagnosis was "Probable cervical disc injury with left cervical radiculopathy" which he found was related to the 3 August 1991 injury, and was medically stable.  He recommended no additional treatment or testing.  Dr. Bradley concluded Employee's low-back complaints were not related to the August 1991 injury.  Using the AMA Guides, third edition, Dr. Bradley found Employee has a 17 percent permanent partial impairment as a result of his neck injury.  He also concluded Employee was able to return to work as a "cook/bartender."  (Bradley report, 12 April 1993.)


Employee's symptoms continued.  In February 1995 Dr. Kullbom referred Employee to Dr. Leung.  Employee complained of "pain in his neck and down to the shoulder especially on the right side all the way down to the right side of his body involving the arm and leg with the right hand getting weak and occasionally some numbness and tingling."  Dr. Leung found Employee's right arm was smaller than his left arm and some atrophy of the right shoulder muscles.  He ordered additional testing.  (Leung report, 15 February 1995.)


On 13 March 1995 Dr. Leung performed a C6-7 anterior disc excision and fusion.  (Operation report, 13 March 1995.)  


Employee returned to Dr. Leung in September 1995.  His right arm and shoulder pain were "completely gone," but Employee complained of left arm pain, numbness in his left hand, and low-back pain which had continued since the 1991 injury.  Dr. Leung stated:  "It is my opinion that his symptoms are brought on by the injury."  He asked to review Employee's old CT/Myelogram and x-ray studies.  (Leung report, 15 September 1995.)  


Dr. Leung ordered additional studies in December 1995.  A lesion was found at the C3-4 level on the left side, and a central herniated disk was found at L4-5.  He referred Employee to James E. Raisis, M.D.  (Leung report, 12 December 1995.)


Dr. Raisis performed an ulnar nerve transposition at the left elbow.  (Raisis operation report, 5 January 1996.)


Employee moved to Oregon, and came under the care of Wesley J. Johnson, M.D., in late January 1996.  Employee complained of ongoing left arm and shoulder pain.  Dr. Johnson concluded Employee would not be able to return to work as a heavy-equipment operator.  Dr. Johnson diagnosed "status post C6-7 discectomy, as well as left cubital tunnel release and ulnar nerve transposition.  He also has what appears to be a C3-4 foraminal stenosis superimposed on degenerative changes inflamed by the work incident."  (Johnson report, 29 January 1996.)  He referred Employee for additional studies.


Stephen P. Ireland, M.D., concluded Employee's left-sided neck and shoulder pain was related to C4 radiculopathy, with a possible "concomitant musculoskeletal shoulder problem."  Dr. Ireland recommended steroid injections as treatment for the severe left elbow pain.  (Ireland report, 6 February 1996.)


On 27 February 1996 Dr. Johnson performed a C3-4 diskectomy and fusion.  (Johnson operation report, dictated 28 February 1996.)


Employee returned to Dr. Johnson on 14 March 1996 for a postoperative examination.  Employee reported ongoing shoulder pain in both shoulders.  Dr. Johnson concluded the neck surgery was doing well, but Employee still had problems with his left arm as a result of the ulnar nerve transposition surgery.  Dr. Johnson wrote it was unlikely Employee would ever be able to return to construction work, or any heavy work.  He noted Employee had ongoing low-back problems, and that he would have a "significant disability."  (Johnson examination report and letter, 14 March 1996.)


Next, Insurer referred Employee to Bradley J. Berquist, M.D., of Medical Consultants Northwest, for an employer's medical evaluation.  At the examination, Employee complained of neck pain, left arm numbness and dysthesias centered on the elbow, and left buttock pain.  Dr. Berquist found no obvious atrophy.  Based on the history as set out in his  medical records, Dr. Berquist concluded Employee's buttock pain and back symptoms were not related the August 1991 injury.  (Berquist report of 8 May 1996, at 3.)    


He diagnosed:  1) Status postoperative anterior C6-7 diskectomy and fusion.  2) Status postoperative anterior C3-4 diskectomy and fusion.  3) Status postoperative left ulnar neurolysis and transposition,  and 4) Chronic neck and left arm pain.  (Id. at 8.)  He found none of the conditions he diagnosed were related to the August 1991 injury.  


Based on Employee's report during the examination that his neck and left arm pain were unimproved after two neck surgeries and the left elbow surgery, Dr. Berquist concluded the C3-4 disc abnormality as well as the three surgeries were not related to the August 1991 injury.  He stated:  "Since the symptoms were unaffected by either procedure, one would have to assume that his symptoms are due to some other cause which remains as yet undiagnosed."


Dr. Berquist found, based on his objective findings, there was no restriction on Employee's ability to work.  He also found no additional treatment was recommended, and found Employee was medically stable in 1991 or, "at the most, 1992".  Without explaining his calculations, he found that a 13 percent permanent partial impairment rating was "reasonable" under the AMA Guides, fourth edition.  (Id. at 8.)


Dr. Johnson reviewed Dr. Berquist's report and expressed strong objections to the history Dr. Berquist obtained, and the conclusions drawn from that history.  First, Dr. Johnson reported Employee suffered from left-shoulder pain since the August 1991 injury, which was work-related, and that the pain was not resolved until the two successful neck surgeries were performed.  Second, he reported Employee's complaints of left elbow pain appeared to be justified, and stated the pain "is related to his cubital tunnel surgery and what I believe to be a direct side effect or complication from the ulnar nerve transposition."  Dr. Johnson also indicated Employee's C4-5 disc was partially responsible for Employee's problems, and stated:  "He has gotten good relief from two separate surgeries, and I believe if the C4-5 level had been done at the same time as the other cervical surgery he probably would have had this resolved in one fell swoop."  (Johnson report of 17 July 1996 at 2.)


At the hearing, the parties agreed there are disputes which require an SIME, and agreed the evaluation should be conducted by an orthopedic physician from our list of SIME physicians in AWCB Bulletin 95-05 (14 February 1995).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


Based on the parties' assertions and the medical records, we find, in accord with AS 23.30.095(k), there are several medical disputes which warrant an SIME evaluation.  


First, we find there are a qualifying medical disputes the cause and compensability of Employee's neck, back, and elbow conditions.  We rely on Dr. Kullbom's 8 March 1993 report in which he rated both Employee's lumbar and cervical spine, indicating those conditions are work-related, and Defendants payment of PPI compensation for both conditions.  We rely on Dr. Bradley's conclusion in this 12 April 1993 report indicating Employee's low-back problems are not related to the August 1991 injury.  We rely on Dr. Leung's conclusion in his 15 September 1995 report that Employee's symptoms were brought on by the August 1991 injury.  We rely on Dr. Johnson's 29 January 1996 report in which he concludes the degenerative changes in Employee's cervical spine were inflamed by the injury at work.  We rely on Dr. Berquist's 8 May 1996 report in which he concludes Employee's back, neck and elbow conditions and the three surgeries for his neck and elbow conditions are not work related.  We also rely on Dr. Johnson's 17 July 1996 report in which he concludes Employee's left shoulder pain was work-related, but resolved by the two neck surgeries, and that the left-elbow pain is related to the ulnar nerve transposition surgery, which was performed to relieve Employee's arm and hand symptoms.


Second, we find there is a qualifying medical dispute about the date of medical stability.  We rely on Dr. Kullbom's report of 8 March 1993 in which he performed a PPI rating, indicating Employee had reached medical stability.  We rely on Dr. Berquist's 8 May 1996 report in which he concluded Employee was medically stable in 1991 or 1992.  We find Dr. Berquist's conclusion is contradicted by the surgeries performed by Drs. Leung, Raisis, and Johnson who operated in 1995 and 1996.  We find those surgeries would not have been performed unless there was a reasonable expectation they would improve Employee's condition, and that a period of medical instability followed each of those surgeries.  


Third, we find there is a qualifying dispute about the necessity of additional medical treatment.
  We rely on Dr. Berquist's 8 May 1996 report in which he concludes that no additional medical treatment is needed.  We rely on Dr. Johnson's 17 July 1996 letter in which he indicates Employee's C4-5 disc is partly responsible for Employee's symptoms, and that if it had been operated on at the time of the previous surgery, Employee's symptoms would now be resolved.


Fourth, we find there is a qualifying dispute about the degree of impairment.  We rely on Dr. Kullbom's 8 March 1993 report finding a 13 percent permanent partial impairment, which is the combined value for Employee's lumbar and cervical spine conditions.  We rely on Dr. Bradley's 12 April 1993 report in which he assigned a 17 percent PPI rating for Employee's neck injury.  We also rely on Dr. Berquist's 13 percent PPI rating.


Finally, Dr. Bradley has concluded Employee was able to return to work as a cook/bartender; Dr. Johnson concluded Employee was unable to return to work as a heavy-equipment operator or to perform construction or other heavy work; and Dr. Berquist concluded Employee was able to return to work without restrictions.  However, because no work-history, job descriptions, or job analyses are available, we find the disputes about Employee's functional capacity and ability to enter a reemployment plan are not yet developed to the point where a qualifying medical dispute exists for the purposes of AS 23.30.095(k).  


We find the parties agree to our ordering an SIME.  We further find this case is medically complex due to the preexisting conditions, the multiple surgeries, the possibility of complications from the ulnar nerve transposition surgery, and the substantial disparity in opinions over the cause of Employee's conditions.  Because the parties agreed and because of the seriousness of the dispute, we conclude an SIME is appropriate.  Accordingly, we exercise our discretion under AS 23.30.095(k) to order an SIME. 


We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  AS 23.30.095(k); 8 AAC 45.092(f).  Edward M. Voke, M.D., is a physician on our list who specializes in orthopedics.  So far as we can ascertain, Employee has never been treated or examined by Dr. Voke.  We find at this time that Dr. Voke is an impartial physicians with the qualifications and experience to perform the SIME.  We select Dr. Voke to perform the examination.  


We orally ordered Insurer to prepare two copies of Employee's medical records, and faxed instructions for preparing them according to the requirements we have established, and as set out below.


ORDER

1.
An SIME shall be conducted on the issues set forth in this decision.  Edward M. Voke, M.D., shall perform the SIME.


2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Bruce Dalrymple's attention.  The parties may submit up to 15 questions by 13 September 1996 for us to consider including in the letter to the SIME physician.  The questions must relate to issues currently in dispute under AS 23.30.095(k); that is, whether Employee's neck and back injuries, and ulnar nerve surgery were caused by or related to the 3 August 1991 assault; the date of medical stability; the degree of permanent partial impairment; the type of additional medical care needed, if any; and if the assault was a substantial factor in aggravating, accelerating or combining with Employee's preexisting back condition to result in disability of the need for additional medical care.  


B.
Defendant shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment starting with first medical treatment and proceeding to the most recent medical records, number the pages consecutively, put the copies in two binders, and serve on Employee the binders with an affidavit verifying the binders contain copies of all the medical records in the Employer's possession regarding the Employee.  This must be done by 2 September 1996.


We emphasize the need to place the records in chronological order with the initial treatment record to be at the start of the binder, and on top of the latter reports.  The most recent  treatment record or report are to be placed at the end of the binder.  We will return the binder for reorganization if not prepared in accordance with this order.


C.
Employee shall review the binders.  If the binders are complete, Employee shall file the binders with us by 13 September 1996 together with an affidavit stating the binders contain copies of all the medical records in Employee's possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records, including physicians' depositions missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with us,  the two sets of binders prepared by Defendant, and an affidavit verifying the completeness of the medical records.  Employee shall serve the third supplemental binder upon Defendant together with an affidavit stating it is identical to the binders filed with us.  Employee shall serve Defendant and file the binders with us by 13 September 1996.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.
The parties shall specifically identify the film studies which have been done and which films Employee will hand carry to the SIME.  Defendant shall prepare a film log of past studies and shall serve it on Employee on or before 2 September 1996, and file a copy with us at the same time.  Employee shall review the log.  If he identifies additional film studies, he shall notify Defendant on or before 13 September 1996 of the additional film he plans to hand carry to the SIME.  Employee shall obtain the film studies identified on Defendant's list and hand carry them to the SIME.


F.
Other than the film studies which Employee hand carries to the SIME and Employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 


G.
If Employee or Defendant finds it necessary to cancel or change the SIME appointment date or time, the requesting party shall immediately contact Workers' Compensation Officer Bruce Dalrymple and the physician’s office.


Dated at Juneau, Alaska this 28th day of August, 1996. 



ALASKA WORKERS' COMPENSATION BOARD



/s/ L.N. Lair                      


Lawson N. Lair, Designated Chairman



/s/ James G. Williams               


James G. Williams, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Hank D. Terpsma, employee / applicant; v. Sealaska Inn, employer; and Industrial Indemnity Co., insurer / defendants; Case No. 9119494; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 28th day of August, 1996.

                             _________________________________


                   Susan N. Oldacres

SNO

�








     �Employee submitted photographs, which he stated were taken 26 days after the assault, showing bandages around his upper chest, a bruise on his left upper-arm, and bruises on both sides of his lower back.


     �Defendants have already paid for the three surgeries Employee has received.  





