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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MIKE C. HESTAD,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9328475

WESTERN ROOFING CO. INC.,

)








)
AWCB Decision No. 96-0351




Employer,


)








)
Filed with AWCB Juneau



and




)
August 29, 1996








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)



We met in Juneau, Alaska on 13 August 1996 to hear the parties' request that we order a second independent medical examination (SIME).  The parties agreed to a hearing on the written record.  (Prehearing Conference Summary 11 July 1996.)  Employee is not represented by an attorney.  Defendant is represented by attorney Robert J. McLaughlin.  We closed the record after our deliberations on 13 August 1996.  


ISSUE

Does a dispute exist under AS 23.30.095(k)? If so, should we exercise our discretion and order an SIME?


SUMMARY OF THE EVIDENCE AND ARGUMENTS 

Employee's "Report of Occupational Injury or Illness" indicates he was injured on 20 December 1993 when he twisted while moving building material.  He reported low-back pain.  He saw Stacy N. Schulz, M.D., in Ketchikan the same day.  Employee reported low-back pain with no radicular symptoms.  Dr. Schulz diagnosed a "low-back strain/pain."  The x-rays showed mild disk space narrowing at L4-5.  Employee was taken off work, medications were prescribed, and he was to return to the doctor in one week.  (Schulz report, 23 December 1993.)


Employee returned for a follow-up visit as directed.  He reported continued low-back discomfort on the right side.  Physical therapy was not felt to be necessary, so Dr. Schulz gave Employee a book on back care.  Dr. Schulz estimated Employee would be able to return to work by 3 January 1994.  (Schulz chart note, 27 December 1993.)


Defendants accepted Employee's claim and paid temporary total disability compensation from 20 December 1993 through 7 February 1994 at the rate of $154 per week.  (Compensation Report, 11 February 1994.)
  


Employee apparently resumed medical care on 11 January 1994.  Defendants filed a Controversion Notice on 3 June 1994, controverting medical treatment from "Valley Medical Center," on the ground no medical reports had been received to support the charges.  The reports for that medical care are not in Employee's workers' compensation file.
  


Employee returned to the care of Steven D. Messerschmidt, D.C., a Juneau chiropractor, on 22 June 1995. The "Initial Physicians Report" refers to "Attached Chart Notes," but we do not find them in Employee's file.  Employee reported low-back pain, pain radiating into his right buttocks and hip, cervical stiffness, and a right shoulder complaint, which Dr. Messerschmidt found was related to the 20 December 1993 injury.  Dr. Messerschmidt remarked Employee had received chiropractic treatment in Renton, Washington.  He found Employee was not medically stationary and released him to work.  Dr. Messerschmidt noted, "This sounds like a 4/30/95 exacerbation of 12/20/93 injury.  He prescribed chiropractic treatments three times a week for two weeks, then twice a week for three weeks.  (Messerschmidt report, 29 June 1995.)  Employee continued to receive chiropractic treatments and therapy.  Dr. Messerschmidt released Employee to return to work on 10 July 1995.  (Messerschmidt report, 10 July 1995.)


On 14 July 1995 Defendants controverted all benefits.  The grounds for the controversion was that Employee sustained a new injury on 30 April 1995 which was not a substantial factor in his disability or need for treatment.  (Controversion Notice, 14 July 1995.) 


Defendants referred Employee to Shawn Hadley, M.D., for an employer's medical evaluation on 21 September 1995.  Dr. Hadley is a board-certified Physical Medicine and Rehabilitation (PM&R) physician.  Employee reported low-back pain dating back to the 20 December 1993 injury.  Dr. Hadley referred to and reviewed a more complete set of medical records than we have in our file, and reported:


  On April 30, 1995, the patient bent forward at home to grab a bath mat, had a severe onset of low-back pain, and states that it took him 2½ hours to crawl to get up onto his couch.  The patient saw Dr. Linden DeGroot in Renton, Washington, a chiropractor, who initially saw him twice a day for a month and then with decreasing visits.  The patient then returned to Juneau for work purposes and has been followed by Dr. Messerschmidt . . . .


  Mr. Hestad denies prior back injuries, although he states that he had seen a chiropractor five to six years ago "just to get adjusted."  The patient states he also saw a chiropractor approximately six years ago for muscle spasms in the right shoulder.  Medical records indicate that the patient had been seen in October 1990 for right-sided lumbosacral pain and pain into the posterior leg and had treatments throughout October 1990.  In August 1992, the chiropractic records from Ireland Chiropractic also comment on "low-back discomfort again and some minor right leg pain, past couple of days," for which the patient received treatment from mid-August through October 1992.

(Hadley report of 21 September 1995 at 1-2.)


Dr. Hadley found no muscle spasm, but did find mild range-of- motion restrictions in the lumbar spine.  She diagnosed "Probable mild degenerative disc disease, without radicular symptoms."  Dr. Hadley stated:


I do not feel the patient has any ongoing problems relative to his December 20, 1993, work injury.  I would concur with the diagnosis made by his treating physicians at the time, which was an acute lumbar strain, which resolved.  This may have occurred on a background of mild degenerative disc disease, which was in no way worsened or aggravated by his work injury of December 20, 1993.


The patient's work injury of December 20, 1993, has no bearing on the patient's need for ongoing chiropractic treatment, as he had a second episode of acute lumbar strain relative to nonwork activities in April 1995.


The patient can be considered medically stable relative to his December 20, 1993, work injury as of the time he was released to work on February 7, 1994.

(Hadley report at 3.)


 Defendants controverted Employee's claim again after receiving Dr. Hadley's report.  (Controversion Notices, 2 October 1995 and 17 June 1996.)  


Employee returned to Renton, Washington where he was seen by Linda J. DeGroot, D.C.  She prepared a "To Whom It May Concern" letter dated 17 January 1996.  During the 17 January 1996 examination, Employee reported he received physical therapy for five weeks after the December 1993 injury, and reported he had no back pain before December 1993.  On examination, Employee was unable to stand erect, could barely walk, and the "pain was so severe and the spasms were so great that the patient was unable to lie down on the exam table."  The x-rays revealed "deviations from the normal spinal alignments."  Dr. DeGroot diagnosed "Severe lumbar sprain/strain resulting in lumbar subluxation and sacroiliac subluxations with a possible disc syndrome."


Dr. DeGroot determined that due to the severity of Employee's condition, he needed daily chiropractic care for three weeks, after which treatments would be reduced to three times per week.


Dr. DeGroot concluded:  


Due to the history of Mr. Hestad's re-exacerbation of his lower-back condition, it is apparent that him bending down picking a towel up is not what caused the injury to his back.  I feel the initial injury is due to his work-related injury which happened on 12-93.  This is simply a re-exacerbation of his 12-93 injury.

(DeGroot report at 2.)


On 3 June 1996 Employee filed an Application for Adjustment of Claim in which he requested temporary total disability compensation from 1 May 1995 and continuing, and payment of his medical costs totalling $1,794.


At a 27 June 1996 prehearing conference the parties agreed that under AS 23.30.095(k),  medical disputes which qualify for an SIME have arisen as a result of the opinions of Drs. Hadley and DeGroot, and that those medical disputes require an SIME.  The qualifying issues were listed as causation, compensability, medical stability, and medical treatment.  (27 June 1996 Prehearing Summary at para. 2.)


At the 11 July 1996 prehearing conference, Employee requested the SIME be conducted by a chiropractor.  Defendants requested a PM&R or orthopedic physician from our list of independent medical examiners.  8 AAC 45.092(a).  


We note that Edward Voke, M.D., and Douglas Smith, M.D., are the orthopedic specialists currently on our list.  A chiropractor, EE (Woody) Waldroup is also on our list.  (Bulletin No. 95-05, February 14, 1995 Workers' Compensation Manual).


In support of their request that we order an SIME, the parties submitted our SIME form reflecting what they assert are the pending disputes between Drs. DeGroot and Hadley.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The parties request that we exercise our discretion and order a second independent medical examination (SIME) under AS 23.30.095(k).  They contend there are several disputes which warrant such an examination.


AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


Based on the parties' assertions and the medical records, we find there are qualifying medical disputes on the issues of causation, compensability, date of medical stability, and the need for medical treatment.  We rely on Dr. Hadley's report of 21 September 1995 and Dr. DeGroot's report of 17 January 1996.  We further find this case somewhat medically complex due to the various injuries sustained by Employee, and the divergence of physical findings.  As such, we find an SIME will promote a fair determination in this matter.  Accordingly, we exercise our discretion under AS 23.30.095(k) to order an SIME. 


We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  8 AAC 45.095(f).  We find the SIME should be conducted by an orthopedic physician, rather than a chiropractor, because orthopedic physicians have extensive training, and are highly qualified to perform such evaluations.  Douglas Smith, M.D., and Edward Voke, M.D., are physicians on our list who specialize in orthopedics.  Employee has not been treated or examined by either Dr. Smith or Dr. Voke.  We find at this time that either Dr. Smith or Dr. Voke are impartial physicians with the qualifications and experience to perform the SIME.  We select either physician to perform the examination depending upon which one has the earliest appointment date available.  


ORDER

1.
An SIME shall be conducted on the issues set forth in this decision.  Either Douglas Smith, M.D., or Edward Voke, M.D., shall perform the SIME.


2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Bruce Dalrymple's attention.  The parties may submit up to ten questions by 23 September 1996 for us to consider including in the letter to the SIME physician.  The questions should relate to issues currently in dispute under AS 23.30.095(k).


B.
Employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, number the pages consecutively, put the copies in two binders, and serve on Employee the binders with an affidavit verifying the binders contain copies of all the medical records in Employer's possession regarding Employee.  This must be done by 16 September 1996.  


C.
Employee shall review the binders.  If the binders are complete, Employee shall file the binders with us by 23 September 1996, together with an affidavit stating the binders contain copies of all the medical records in Employee's possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records, including physicians' depositions missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with us,  the two sets of binders prepared by Employer, and an affidavit verifying the completeness of the medical records.  Employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  Employee shall serve Employer and file the binders with us by 23 September 1996.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.
The parties shall specifically identify the film studies which have been done and which films Employee will hand carry to the SIME.  Employer shall prepare a film log of past studies and shall serve it on Employee along with the medical records outlined above.  Employee shall review the log by 23 September 1996 and file it by that date.


F.
Other than the film studies which Employee hand carries to the SIME and Employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 


G.
If Employee or Employer finds it necessary to cancel or change the SIME appointment date or time, the requesting party shall immediately contact Worker's Compensation Officer Bruce Dalrymple and the physician’s office.


Dated at Juneau, Alaska this 29th day of August, 1996.



ALASKA WORKERS' COMPENSATION BOARD



/s/ L.N. Lair                      


Lawson N. Lair, Designated Chairman



/s/ James G. Williams              


James G. Williams, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Mike C. Hestad, employee / applicant; v. Western Roofing Co. Inc., employer; and Alaska National Ins. Co., insurer / defendants; Case No. 9328475; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 29th day of August, 1996.

                             _________________________________


                   Susan N. Oldacres

SNO

�








     �The date on the Compensation Report is not complete, the payment date is 11 February 1994.


     �We remind the parties of their continuing duty to submit all relevant medical reports to us.  AS 23.30.095(h).





