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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RONNY  P. GOULD,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE Nos.
9327258

DOYON DRILLING, INC.,


)



9033878








)



8627599




Employer,


)








)
AWCB Decision No. 96-0352



and




)








)
Filed with AWCB Anchorage

ALASKA NATIONAL INSURANCE CO.,
)
August 29, 1996








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's request for a compensation rate adjustment in Anchorage Alaska, on August 22, 1996.  Attorney Michael Jensen represents the employee.  Attorney Theresa Hennemann represents the employer.  This hearing was heard by a two-member panel which constitutes a quorum under AS 23.30.005(f).  We closed the record at the hearing's conclusion.  


ISSUE

What is the employee's compensation rate.  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

We incorporate by reference the facts in Gould v. Doyon Drilling, Inc., AWCB Decision No. 96-0088 (February 29, 1996) (Gould I).  In Gould I the issue was determination of the employee's injury date.  We found the employee is entitled to benefits under the Alaska Workers' Compensation Act (Act) as it existed on November 12, 1986, the date of the employee's original injury.  We found, as the employee had been paid under the Act as amended in 1988, that we had insufficient evidence to properly calculate the employee's compensation rate.  Accordingly, we reserved jurisdiction to determine the employee's compensation rate. 


 At the August 20, 1996 hearing, the employer stated that it was not prepared to argue any issue except the compensation rate.  The employer asserted it needs to conduct further investigation and analyze the employee's entitlement to disability benefits (past and present) under the relevant law per our decision in Gould I.  Prior to our decision in Gould I, the employee had been paid under the law in effect in 1993.  After reviewing the prehearing conference summaries, we agreed the employer should have an opportunity to argue the employee's entitlement under the 1986 law.  We found the only issue clearly scheduled for the August 22, 1996 hearing was the compensation rate.  We scheduled a second hearing for September 30, 1996 at 1:00 p.m.
  We directed the parties to schedule a prehearing prior to the September 30, 1996 hearing to specify the issues to be heard at that hearing.


Following our decision in Gould I, the employer began paying the employee based on his earnings for the two years prior to his injury (1985 and 1984).  On that basis, the employer paid the employee at a compensation rate of $600.03 per week.  The employer asserted it has overpaid the employee $51,294.00, and therefore took a 20% offset, reducing the employee's compensation rate to $480.00 per week.  The employee contends his calculations show he has actually been underpaid.


The employee argues his compensation rate should be based on his earnings at the time he became disabled (October of 1993).  The employee asserts that he had recently been promoted, and received a $2.00 per hour raise.  The employee asserts that for the first 39 weeks of 1993, he earned $58,206.35, which would yield a compensation rate of $804.66.  The employee testified that he would have also received additional promotions and raises in the near future, were he able to continue working.  


The employer argues it properly calculated the employee's compensation rate based on his earnings at the time of injury.  In the alternative, the employer argues the employee's compensation rate should be calculated based on his earnings for the two years prior to his disability (1992 and 1991), yielding a compensation rate of $606.00 per week.  The employer argues his rate should not be calculated on his "banner year" of 1993.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.220(a)(2), in effect at the time the employee was injured in 1986, provides: 



If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the Board may determine the employee's  gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.

The employer originally calculated the employee's gross weekly earnings AS 23.30.220(a)(1), in effect at the time he was injured in 1986, which provides:



The gross weekly earnings shall be calculated as follows: (1) The  gross weekly earnings are computed by dividing by 100 the gross earnings in the two calendar years immediately preceding the injury.


The Alaska Supreme Court decided several cases regarding when it is proper to use AS 23.30.220(a)(1) instead of AS 23.30.220(a)(2) and vice versa.  We have applied the court's analysis in the "fairness" determina​tion when deciding wage issues under subsection (a)(2).  In Johnson v. RCA-OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used where the discrepancy between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage-earning capacity.


In Deuser v. State, 697 P.2d 647, 648-650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his historical wages was substantial.  The court held that the wages at the time of injury should have been used in computing compensation benefits because the evidence presented showed that these wages would have continued during the period of disability.  Id. at 649-650.


The court held that Deuser's 25 weeks of temporary dis​ability occurred during the period he probably would have been serving as an acting judge.  The court stated:  "The disparity between Deuser's probable future earnings during the period of disability, $970 per week, and the average wage yielded by application of the subsection (2) formula, $468 per week, is substantial."  Id. at 649 (emphasis added). Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court further expanded on its decisions in Johnson and Deuser.  The Gronroos court noted that "[i]t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks tem​porary disability compensation."  Id. at 1049 (citation omitted).  The court also indicated that the employee's intentions as to employment in the future are relevant.  Id. at 1049 n.2.  See also, Peck v. Alaska Aeronautical, Inc., 744 P.2d 663 (Alaska, 1987);  Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986).


There is no dispute that the employee had recently received a promotion and raise prior to his disability in 1993.  We find his testimony credible, and it was corroborated by his co-workers at the January 30, 1996 hearing.  AS 23.30.122.  We also find credible the employee's testimony that had he not been disabled in 1993, he would have received additional promotions and raises.  This testimony was also corroborated by his fellow workers at the January 30, 1996 hearing.  We conclude the employee's wages would increase under normal conditions during his period of disability beginning in 1993.  


As with the claimant in Brunke, the employee is in the best position to produce information regarding the normal increase in wages.  We find the information submitted by the employee is sufficient for us to establish his gross weekly earnings.  We find the employee's calculations, based on his 1993, most fairly compensate the employee for his lost earning capacity.  Peck at 668.  


Under the Peck, Johnson, Deuser line of cases and the Board's ruling in McKean, AWCB Decision No. 90-0162 (July 18, 1990), we now consider whether there is a substantial difference
 between the earnings computed under former AS 23.30.220 and the employee's earnings at the time he became disabled in 1993.


The employer's calculations based on the employee's 1984 and 1985 earnings equal $600.03 per week.  The calculations based on the employee's earnings in 1993 equal $804.66.  We find this amounts to a difference of approximately 38%.  We find this disparity is substantial.  We conclude the employee's temporary total disability compensation rate shall be set at $804.66 per week.  


The employer has been taking an offset pursuant to AS 23.30.155(j), on its belief that it has overpaid the employee benefits.  The employee asserts that he has actually been underpaid.  We find the overpayment/underpayment issue will be decided at the September 30, 1996, 1:00 p.m. hearing.  Accordingly, we conclude this issue is not ready for decision, and the employer is not entitled to take an offset until this issue is resolved.  The parties shall be prepared to argue this issue at the September 30, 1996 hearing.  


The employee has also requested an award of attorney's fees and costs associated with his successful request for an increase in his compensation rate awarded in this decision and order.  The employer controverted or otherwise resisted the employee's claim, and the employee retained an attorney who successfully prosecuted his claim for a compensation rate adjustment.  We find the employee is entitled to a reasonable attorney's fee.  AS 23.30.145.  However, we find that based on the compensation rate adjustment, herein, we are unable to determine whether the employee's award of attorney's fees will be larger if based on AS 23.30.145(a) or (b), until our determination of the issues set for the September 30, 1996 hearing.  Accordingly, we reserve jurisdiction regarding an appropriate award of attorney's fees and costs.  


ORDER

1.
The employee's temporary total disability compensation rate is $804.66.  The employer shall pay benefits on this basis.


2.
The employer shall not take an offset until we can determine whether an overpayment has occurred.


3.
We reserve jurisdiction to award attorney's fees and costs.  


Dated at Anchorage, Alaska this 29th day of August, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot           


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn            


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ronny Gould, employee / applicant; v. Doyon Drilling, Inc., employer; and Alaska National Ins. Co., insurer / defendants; Case Nos. 9327258, 9033878, and 8627599; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of August, 1996.



Brady D. Jackson III, Clerk
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�








     �Board members Patricia Vollendorf and S. T. Hagedorn are scheduled for this hearing, with Designated Chairman Jacquot.


     �The employee's tax returns show yearly earnings were as follows:  1981 - $73,061.98;  1982 - $77,439.84;  1983 - $63,726.88;  1984 - $37,552.37;  1985 - $65,897.30; 1986 - $61,774.19;  1987 - $58,611.48;  1988 - $60,405.36;  1989 - $57,953.48;  1990 - $57,732.72;  1991 - $50,073.21;  1992 - $59,073.21;  1993 (39 weeks) - $58,206.35.  


     �In Peck the wages at the time of disability were about five times the wages at time of injury.  In Johnson and Deuser the difference in the two wages was about two and one-half times.  In McKean, the difference of 32% was substantial.  





