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)
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)








)
DECISION AND ORDER
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)








)
AWCB CASE No. 8821038

EVERGREEN INTERNATIONAL AVIATION,
)








)
AWCB Decision No. 96-0353




Employer,


)








)
Filed with AWCB Anchorage



and




)
August 29, 1996








)

WAUSAU INSURANCE COMPANY,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


This case was heard at Anchorage, Alaska on August 7, 1996.  Employee was present and is represented by attorney Joseph Kalamarides.  Attorney Dana Burke represents Defendants. The record closed at the hearing's conclusion.


ISSUES

1.
What is Employee's compensation rate for permanent total disability benefits?


2.
Should Employee's temporary total disability benefits be reduced under AS 23.30.225(b) due to his receipt of disability benefits from the Social Security Administration?  If so, are Defendants entitled to interest on the resulting overpayment?


3.
Is AS 23.30.225(a) unconstitutional?


SUMMARY OF THE EVIDENCE AND ARGUMENTS
I.
PERMANENT TOTAL DISABILITY COMPENSATION RATE


Defendants admit Employee was injured in the course and scope of his employment on August 30, 1988.  Employee continued to work for Employer, with interruptions, until October 1993.  Defendants admit the injury caused his temporary total disability (TTD) for brief periods in 1989, 1992, early 1993, and continuously from November 19, 1993 to December 6, 1994.  (May 22, 1996 Compensation Report.) Defendants admit Employee's permanent total disability (PTD) beginning on December 7, 1994 is work related.


Under the 1984 amendments to AS 23.30.220(a)(1) which were in effect at the time of Employee's injury, Defendants based Employee's TTD and PTD benefits on his earnings for the two years before his 1988 injury.  His earnings in the two years before injury totaled $79,680.70.  This resulted in a gross weekly earnings (GWE) of $796.80, and a compensation rate of $459.71 per week.  (February 17, 1993 and May 22, 1996 Compensation Reports.)  Employee contends he is entitled to a recalculation of his GWE and resulting compensation rate, as of the date he became permanently totally disabled.


Employee began working for Employer on September 3, 1985.  On June 1, 1986 he was promoted from regional sales to president of Evergreen of Alaska.  His salary increased from $32,000 per year to $40,000 a year.  (Exhibit 4, Employee's Hearing Brief.)  On November 3, 1990 Employee's salary increased to $44,000 per year.  (Exhibit 5, Employee's Hearing Brief.)  On June 1, 1992 his salary increased to $3,833 per month, or about $46,000 per year. (Exhibit 6, Employee's Hearing Brief.)


Due to his injury, Employee was restricted to light-duty work on February 3, 1993.  His salary was temporarily reduced to $36,000 per year.  (Exhibit 7, Employee's Hearing Brief.)  Upon full release for work, his former salary was reinstated.  On September 23, 1993, Employee was given a layoff notice due to the company's  economic condition. He continued to work until October 31, 1993, and then was terminated.  As of October 1, 1993 his salary decreased to $1,000 per month.  (September 23, 1993 Change of Status form.)



Employee testified that after he was given the layoff notice, he continued to work for one more month to help wrap up contracts and projects.  He worked on a part-time basis, varying between two to four days a week.  


Employee testified he has a variety of skills and training he used while working for Employer.  He is a mechanic, has been a working foreman, and has marketing skills.  When he took over as president of Evergreen of Alaska he was responsible for the company's management; he oversaw the administrative, accounting, operations, and marketing aspects of the company.  


Employee turned 65 years old in March 1996.  He testified he intended to continue working if he had he not been laid off and become disabled.  Employee testified the layoff was due to the company's economic problems.  His work performance was satisfactory, and he was eligible for rehire.  


On cross-examination, Employee was asked about the September 23, 1993 Change of Status form.  It indicated a rate change and a separation.  The area of the form regarding "Employment and Separation," with the boxes to check for "full-time" or "part-time," was not completed.  Employee testified he did not complete the form, and couldn't explain why neither box was checked. 


Employee seeks a determination of  his PTD benefit rate based on McKean v. Municipality of Anchorage, 782 P.2d 1169, 1173 (Alaska 1989) and Peck v. Alaska Aeronautical, Inc., 756 P.2d 282 (Alaska 1988).  Alternately, he seeks the adjustment under Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 922 (Alaska 1994).  Employee contends the monthly salary of $3,833.00 or $45,996.00 per year, his 1993 earnings before the layoff notice, should be used to compute his GWE and PTD benefits.  Using $45,966.00 and dividing by 50 weeks, gives Employee GWE of $919.92, and a compensation rate of $521.49.  This is a $61.78 per week increase.


Defendants contend Gilmore does not apply to Employee's claim because he was injured before the court filed Gilmore, and he did not seek a rate increase before Gilmore was filed.  Defendants argue that under Peck and McKean no adjustment is due because there is not a substantial difference between Employee's wages at the time of injury and the wages at the time of his PTD.  Defendants contend the increase is slight, less than 11 percent.  


Defendants contend Employee earned the $3,833 rate for only a brief period of time.  They cite his earnings of $1,000 per month during the last month of employment, and assert that a determination of his GWE should result in a decrease in his GWE.

II. 
DEFENDANTS' REQUEST FOR AN OFFSET UNDER AS 23.30.225(b) AND 
INTEREST.


On June 9, 1995 the Social Security Administration (SSA) notified Employee he was awarded disability benefits from the SSA effective April 1994.  (SSA Retirement, Survivors and Disability Insurance Notice of Award, June 9, 1995.)  His initial entitlement amount was $1,019.20 per month.  His benefits were reduced beginning April 1994 because he was receiving both workers' compensation benefits and SSA disability benefits.  Beginning December 1994 the SSA increased his payments to $1,050.00 per month because of a cost-of-living increase.  He received $14,452.00 in June 1995 for benefits due from April 1994 through May 1995.  Upon turning 65, the SSA began paying Employee retirement benefits of $1,119.00 per month.  (Id.; March 18, 1996 SSA Retirement, Survivors, and Disability Insurance Notice of Award.)


Defendants admit Employee timely notified them of his SSA award.  On October 27, 1995, Defendants petitioned for a Board order allowing them to reduce Employee's TTD benefits due to the receipt of SSA disability benefits.  At the hearing Defendants acknowledged there was a dispute about whether SSA disability benefits were being paid because of the workers' compensation injury.  Additional information was obtained, and Employee now concedes Defendants are entitled to offset the disability benefits paid by the SSA.  He agrees to our order permitting Defendants to take the offset.  Presumably he will submit the order to the SSA so it will adjust the benefits paid before he turned 65 for the offset the SSA took because he was receiving workers' compensation benefits.


Defendants contend the offset will produce an overpayment.  They request an award of interest on the overpaid benefits. Defendants did not cite any authority to support this request, and indicated they were unaware of any case law on this issue.  Employee disputes Defendants' right to an award of interest.


Defendants began taking an offset under AS 23.30.225(a) when Employee began receiving retirement benefits from the SSA.  Employee contends the offset under subsection 225(a) is unconstitutional because it violates Article I, Section I of the Alaska Constitution granting equal protection to all, and Article I, Section 3, as implemented by AS 18.80.220(a)(1) because it discriminates against Employee based on his age.  Defendants contend the law neither violates Employee's right to equal protection nor does it discriminate against him.  Further, Defendants assert the Board, as an executive branch of the government, should not decide constitutional challenges to legislation.


Finally, Employee requests an award of $6,623.75 for attorney's fees under AS 23.30.145, and legal costs totalling $277.00. Employee's attorney submitted an itemized statement and affidavit regarding the legal services provided and costs.  Defendants did not dispute the hours billed, the hourly rate, or the  requested legal costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

 At the time of Employee's injury AS 23.30.220
 provided in part:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensa​tion. It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1)
The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.   


(2)  If the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the gross weekly earnings for calcu​lating compensation  by considering the nature of the employee work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury. . . . 


Employee contends his GWE, and thus his PTD compensation benefits, should vary with his change in status from temporary to permanent disability.  


Defendants did not discuss McKean, 783 P.2d 1169, in their written arguments.  At hearing, Defendants acknowledged that under McKean when an injured worker's status changes from TTD to PTD, the worker is entitled to ask for a GWE determination for purposes of PTD benefits.  However, Defendants argue that upon remand from the Supreme Court the Board in McKean followed Peck, 756 P.2d 282, in determining whether Employee had a long-term earning capacity, as well as "substantial variance" adopted in Johnson v. RCA-OMS, Inc., 681 P.2d 905 (Alaska 1984) and applied in Peck, 756 P.2d at 286.  Defendants contend the difference between Employee's wages at the time of injury and at the time of disability is slight, and the rate for PTD benefits should be the same as the rate for TTD benefits.


In McKean the court stated:



Although we have never directly faced the issue of the policy differences between permanent and temporary disabilities in determining compensation rates, we have recognized in earlier opinions the potential significance of the distinction.  See Peck . . . Deuser . . . .



The Alaska workers' compensation statute provides the same formula to be used in determining the compensation rate for those with temporary or permanent total disability status - average weekly wage as calculated under former AS 23.30.220 -, however the actual figures to be used in making the calculation may differ according to the employee's circumstances at the time of the determination.  McKean must be given the opportunity to present evidence she believes is relevant in determining her permanent total disability compensation rate. . . .



The superior court, in affirming the 1986 Board decision, did not rely solely on the doctrine of res judicata.  The superior court also stated that the Board had no authority to adjust McKean's compensation rate absent an express statutory grant of authority or necessarily implied authority.  We hold, however, that what is required is not an adjustment of McKean's temporary total disability compensation rate, but an initial determination of her permanent total disability compensation rate. The Board's authority to determine this rate is clear from the statute.  Former AS 23.30.180.

 
At the time of McKean's injury, AS 23.30.180 provided in part:


In case of total disability adjudged to be permanent 66 2/3 percent of the injured employee's average weekly wages shall be paid to the employee during the continuance of the total disability . . . .


At the time of Employee's injury, AS 23.30.180(a) provided in

 part:


In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .


Although section 180 was amended to use the term "spendable weekly wages" instead of "average weekly wages," we find that makes little difference.  At the time of McKean's injury, the average weekly wage was computed under former AS 23.30.220, which stated in part:  "Except as otherwise provided in this chapter, the average weekly wage of the injured employee at the time of the injury is the basis for computing compensation."  (Emphasis added.)  In Employee's case, the spendable weekly wage is determined under the 1984 version of AS 23.30.220.  The 1984 version of AS 23.30.220 provided:  "The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation."  (Emphasis added.)   


In McKean's case, the Board determined the average weekly wage at the time of the injury when it determined McKean's TTD compensation rate.  In this case, Employee's spendable weekly wage was determined when his TTD benefit rate was computed.  Because the court cited AS 23.30.180 as the authority to determine the compensation rate for PTD in McKean, we assume the court would require us to compute Employee's PTD compensation rate
.


Although Peck, 756 P.2d 282, interprets a much older version of section 220, the general discussion about wage calculation ap​pears relevant to all cases since it was cited by the court in McKean:


An estimate of earning capacity is a prediction of what an employee's earnings would have been had he not been injured. . . .  In making an award for temporary disability, the [Board] will ordinarily be concerned with whether an applicant would have continued working at a given wage for the duration of the disability.  In making a permanent award, long-term earning history is a reliable guide in predicting earning capacity.

Peck at 286-87 (quoting Deuser v. State, 697 P.2d 647, 649-50 (Ala​ska 1985), (quoting Argonaut Ins. Co. v. Industrial Accident Comm'n, 371 P.2d 281, 284 (Cal. 1962)).


The Court also stated: "As Professor Larson explained, `[his] disability reaches into the future, . . . his loss as a result of injury must be thought of in terms of the impact of probable future earnings, perhaps for the rest of his life.'"  Peck at 287.  


As the Court has emphasized that an employee's historical earnings are the starting point of our inquiry under section 220, we first find that Employee's GWE under former subsection (a)(1) is $796.80.  We find Employee has a documented earning capacity after his injury
 of $3,833 per month beginning June 1, 1992.  This earning capacity continued until October 1, 1993,  except for a brief period when he worked light-duty and part-time due to his injury.  When notifying Employee on September 23, 1993 of his impending termination due to the company's economic situation, Employee's salary was decreased to $1,000 per month.  Employee testified he worked only part-time in this period.  We find Employee is a credible witness, and we can rely upon his testimony. The only evidence to possibly contradict Employee's testimony was the Change of Status form.  However, neither box indicating "full-time" or "part-time" was checked on that form, so we conclude this does not rebut Employee's testimony.  We find Employee's weekly earnings at the time of disability were $919.92 ($3,833 x 12 months divided by 50 weeks.)


Under the Peck, Johnson, Deuser line of cases and the Board's ruling in McKean, AWCB Decision No. 90-0162 (July 18, 1990), we consider whether there is a substantial difference
 between the earnings computed under former AS 23.30.220 and Employee's earnings at the time he became permanently totally disabled.


In Vaughn v. Harry Stroh Associates, AWCB Decision No. 96-0251 (June 21, 1996), Employee's GWE under the post July 1, 1988 version of section 220(a)(1) were $421.27, and her TTD benefit rate was $304.12.  Employee sought an increase in her GWE based on earnings at time of injury of $488.80, or about $25,000.00 per year. This would have resulted in a TTD benefit rate of $346.20.  We found the difference between the two rates was "only" $42.08 per week.  We found the compensation rate was substantially the same under either method of figuring her GWE.


We find the increase in GWE sought in Vaughn was about 16 percent.  We find the increase in compensation rate in Vaughn was slightly less than 14 percent. 


In McGahan v. Northland Services, Inc., AWCB Decision Number 90-0161 (July 18, 1990), we found a 12 percent difference in earnings for someone earning over $50,000 a year was not significant.  We reached a similar conclusion in Lyman v. Ray Mar Builders, AWCB Decision No. 85-0037 (February 15, 1985).  In McGahan, we noted that the level of income might be a consideration in applying the "slight" versus "substantial" test.  We acknowledged a 12 percent increase might mean more to someone earning $20,000 per year, than someone earning $45,000 or over two times that amount.  McGahan at 7; But see Vaughn. 


In this case we find the difference in the GWE is 15.45 percent, and the difference sought by Employee in the compensation rates is 13.48 percent.  In view of our decisions in Vaughn and McGahan, we find this difference is not substantial.  We conclude Employee's PTD should be calculated using the historical formula in AS 23.30.220(a)(1) in effect at the time of his injury and his wages in the two years before his injury.

II.
DEFENDANTS' REQUEST FOR INTEREST ON THE OVERPAYMENT


We find the parties stipulated to the facts concerning Defendants' request for an offset under AS 23.30.225 for the SSA payments to Employee.  We find Employee received benefits from both the SSA and Defendants due to his injury.  Under AS 23.30.225(b) Defendants are entitled to offset the SSA payments.


However, we find the SSA reduced Employee's SSA payments due to his receipt of workers' compensation benefits.  Thus Employee did not get more, between April 1994 and the time he turned age 65, than the amount to which he was entitled in combined benefits.
  See Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991).  


Assuming the SSA adjusts the payments it made to Employee between April 1994 and March 1996, we find Defendants will be due an offset under AS 23.30.225(b).  We will stay the effective date  for the offset for a period of 60 days after this decision is filed to give Employee an opportunity to notify the SSA, and to assure the SSA will refund the offset it took for Employee's receipt of workers' compensation benefits.  We retain jurisdiction to review or modify our decision and order in the event the SSA will not make the adjustment to permit Defendants to take the offset.


Based on the parties' stipulation, we find the offset totals $6,457.00.  Assuming the SSA makes the adjustment, we find Defendants will be entitled under AS 23.30.155(j) to reduce future installments of PTD benefits by 20 percent.  


In the event Employee receives a lump sum payment from the SSA for the adjustment, he must immediately notify Defendants.  Then, under AS 23.30.155(j), we authorize Defendants to withhold 100 percent of future installments until the total offset under subsection 225(b) is recouped, or until Defendants recoup an amount equal to the SSA lump-sum adjustment whichever occurs first.  See Id.


Regarding Defendants' request for an award of interest, we deny the request.  First, we previously found Employee was paid exactly the benefits to which he was entitled.  Hence, Employee has not been overpaid. Second, because we are allowing time for the SSA to make its adjustment, Defendants' offset is not due until 60 days after our order is filed.  Finally, in Green, 816 P.2d 1368, the court stated:


Without getting into a metaphysical argument as to whether the lump sum money [from the SSA] is [the employer's] money, the statutory mechanism for [the employer's] recovery of its credit is withholding.  See AS 23.30.155(j).  Thus, the money is not due to [the employer] until such time as each installment is payable, just as a worker is not entitled to his compensation payments until such time as they are due.

III.
IS AS 23.30.225(a) UNCONSTITUTIONAL?


AS 23.30.225(a) provides:


When periodic retirement or survivors' benefits are payable under 42 U.S.C. 401 - 433  . . . the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one-half of the federal periodic benefits for a given week.


Employee contends this provision is unconstitutional.  Defendants argue we should not rule on the constitutionality question. 


We have consistently concluded that constitutional challenges to the provisions of the Act are reserved for decision by the courts.  Gilmore v. Veco, Inc., AWCB Decision No. 95-0001 (January 6,1995; Arnesen v. Anchorage Refuse, Inc., AWCB Decision No. 94-0087 (April 15, 1994), aff'd 3AN-94-4252 CI (Alaska Super. Ct., November 3, 1995); Murray v. Pool Arctic Alaska, AWCB Decision No. 90-0163 (July 19, 1990); rev'd on other grounds 3AN-90-6768 CI (Alaska Super. Ct., July 24, 1991).  "Administrative agencies are not in the business of deciding challenges to the constitutionality of the statutes that govern their proceedings."  Murdock v. Anchorage School Dist., 3AN-91-9238 CI at 5 (Alaska Super. Ct., November 20, 1992).  As an executive branch agency, we believe it is inappropriate for us to consider overturning statutory provisions promulgated by the legislature and signed into law by the Governor, the state's chief executive.  It is the duty of the judicial branch of government, not the executive, to pass on the constitutionality of statutes.


Accordingly, we decline to rule on Employee's assertion that AS 23.30.225(a) is a violation of his constitutional rights.

IV.
IS EMPLOYEE ENTITLED TO AN AWARD OF ATTORNEY'S FEES AND COSTS?


AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensa​tion beneficiaries. 



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. . . .


We find Defendants controverted Employee's claim for a GWE determination for PTD benefits, but Employee was not successful in obtaining an increase in his PTD benefits.  We find no fee is due in connection with this issue.  


Employee asked that we rule on the constitutionality of AS 23.30.225(a).  We refused to do so.  We find no fee is due in connection with this issue.


We find Defendants requested an offset under AS 23.30.225(b).  Employee finally conceded to the offset.  However, Defendants also sought an award of interest.  We have denied Defendants' request for interest. We find we can award a fee under AS 23.30.145(b). Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


Employee's attorney seeks payment of $6,623.75 for his services as itemized in his affidavit, and legal costs of $277.00.  We find most of the attorney's time and the legal costs relate to unsuccessful issues raised by Employee.


We find Employee's attorney provided Employee valuable services in connection with Defendants' request for the offset under AS 23.30.225(b) and award  of interest.  We find litigating this issue required very little attorney time.  We find a reasonable fee for  legal services and costs is $350.00.  We will award this amount.


ORDER

1.
Employee's request to calculate his permanent total disability benefits based on his earnings after his injury is denied and dismissed.


2.
Defendants' request for an offset under AS 23.30.225(b) is granted, effective 60 days from the date this decision is filed.  The total amount of the offset is $6,457.00.  Defendants may recoup the offset by withholding 20 percent of future installments of disability benefits.   


3.
If Employee receives an adjustment from the Social Security Administration, he must immediately notify Petitioners.  Under AS 23.30.155(j) we authorize Defendants to withhold 100 percent of future disability installments until they recoup the offset or an amount equal to the adjustment made by the Social Security Administration, whichever occurs first. 


4.
We decline to rule on Employee's request that we find AS 23.30.225(a) unconstitutional.


5.
We award Employee's attorney $350.00 for attorney's fees and legal costs.


Dated at Anchorage, Alaska this 29th day of August, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom                


Rebecca Ostrom, 



Designated Chairman



 /s/ Marc D. Stemp                


Marc D. Stemp, Member

Dissent of Board Member Harriet Lawlor:


I respectfully dissent from the majority's opinion that an increase of over 15 percent in Employee's GWE is not a substantial difference.  I would find that a reasonable person would conclude that an increase of more than $60.00 in his or her weekly paycheck is a substantial amount.  This is over $3,000 in a year's time, and would make a substantial difference in a person's lifestyle.  Accordingly, I would grant Employee's request that his weekly PTD compensation rate be set at $521.49.  As a result, I would award Employee's attorney the requested attorney's fees and costs. 



 /s/ Harriet Lawlor         


Harriet Lawlor, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Victor Frase, employee / applicant; v. Evergreen International Aviation, employer; and Wausau Insurance Company, insurer / defendants; Case No. 8821038; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of August. 1996.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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     �AS 23.30.220 was amended effective September 4, 1995.  Unlike the amendments to this section in 1988 and 1984, it did not specify that it applied to injuries occurring after a certain date.  AS 23.30.220(a)(10) now provides:  "[I]f an employee is entitled to compensation under AS 23.30.180 and the board determines that calculation of the employee's gross weekly earnings under (1) -(7) of this subsection does not fairly reflect the employee's earnings during the period of disability, the board shall determine gross weekly earnings by considering the nature of the employee's work, work history, and resulting disability, but compensation calculated under this paragraph may not exceed the employee's gross weekly earnings at the time of injury." 


     �Although we apply the court's ruling in McKean, we find nothing in AS 23.30.180 directing an "initial" determination of the GWE upon a change in status from TTD to PTD.  We note section 180, like other sections of the Alaska Workers' Compensation Act for other types of disability benefits, provides for computing weekly benefits with reference to the employee's "gross weekly earnings." There is only one definition and formula for computing the GWE, and that is found in AS 23.30.220.  The GWE is based on the spendable weekly wage "at the time of injury."  (Emphasis added.)   Furthermore, other defini�tions such as "payroll taxes" (and thus number of dependents) and "gross earnings," are all determined on the date of the injury.  AS 23.30.265(15) and (32) respectively.  


	We find the legislature's 1995 amendment to AS 23.30.220 reflects its view that AS 23.30.180 does not require calculating the GWE upon a change in status to PTD.  AS 23.30.220(a)(10).





     �In all of the many cases filed by the Court addressing the wage calculation issue, the Court compared documented wages at the time of injury (or time of disability if they were greater than at time of injury) with docu�mented his�torical earnings to determine which is a more reliable basis for predicting the future loss.    





     �In Peck the wages at the time of disability were about five times the wages at time of injury.  In Johnson and Deuser the difference in the two wages was about two and one-half times.


     �Given this conclusion, we note that even if we applied Gilmore to Employee's request we would still reach the same result as we would conclude Employee's GWE can be reasonably and fairly calculated under AS 23.30.220(a)(1).


     �The parties chose to stipulate to the total amount of the offset if Defendants, instead of the SSA, take the offset.  We have not performed the calculations under AS 23.30.225(b).  In fact, we find we are unable to do so. The parties submitted the June 9, 1995 notice from the SSA.  We find the notice does not indicate Employee's initial entitlement amount, but rather the amount paid after the SSA took the offset for Employee's receipt of workers' compensation benefits.  The SSA notice states in part:  "We are reducing your monthly Social Security checks beginning April 1994 . . . .  Your benefit will be $1,019.20 beginning April 1994.    





