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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID L. MASTERSON,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9612197

THUMBS UP CONSTRUCTION,


)


(Uninsured)



)
AWCB Decision No. 96-0356








)




Employer,


)
Filed with AWCB Juneau




  Defendant.

)
August 30, 1996

___________________________________)


We met in Juneau on 13 August 1996 to hear Employee's claim for payment of disability compensation and medical benefits.  Neither party is represented by an attorney.  Employee attended the hearing in person, and represented himself.  Bob Mahon, owner of Thumbs Up Construction (Defendant), began participation in the hearing by telephone after we decided to proceed without Defendant, and after Employee testified.  We closed the record and concluded our deliberations at the conclusion of the hearing on 13 August 1996.


ISSUES

1)  Is Defendant responsible for payment of temporary total disability (TTD) compensation?


2)  Is Defendant responsible for payment of the cost of Employee's medical care?


3)  Is Defendant responsible for payment of a 25 percent penalty for late payment of compensation and medical benefits.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee has never filed a Report of Occupational Injury or Illness in this case.  On 9 July 1996 he filed an Application for Adjustment of Claim (Application) in which he indicates he injured the index and middle fingers on his left hand on 9 May 1996.  He listed his employer as "Thumbs Up Construction (Bob Mahon)," whom he indicated was uninsured.  We served the Application on 15 July 1996.  In his application, Employee requested payment of TTD compensation for the period 9 May 1996 through 2 June 1996, payment of PPI compensation, payment of his medical costs, and payment of a 25 percent penalty.  Defendant did not file an Answer.


A prehearing conference was conducted on 25 July 1996 by Workers' Compensation Office Betty J. Johnson.  Employee represented himself, and Mr. Mahon represented Thumbs Up Construction.  The issues listed on the Prehearing Conference Summary are TTD compensation from 9 May 1996 through 2 June 1996, payment of medical costs, and a 25 percent penalty.  Defendant did not dispute that Employee was injured on 9 May 1996.  


At the prehearing conference, Mr. Mahon agreed to pay the following medical costs resulting from Employee's injury:  Bartlett Memorial Hospital, $1,072.55; Diagnostic Radiology, $25.00; and reimburse Employee for medications purchased, $30.46.  (Prehearing Conference Summary, sec. 7.)


Ms. Johnson calculated Employee's compensation rate as $427.01 per week, based on his 1995 earnings.  There was a dispute between the parties about the period of disability.  Employee asserts he was disabled from 9 May 1996 through 2 June 1996.  Defendant asserted Employee continued to work after his injury until about 20 May 1996.  Employee acknowledged he was at the job site after he cut his fingers, but was unable to work because his fingers were in plastic splints.  Ms. Johnson calculated the TTD compensation for the disputed period, 9 May 1996 through 20 May 1996 as $732.02 ($427.01 x one week and five days).  She calculated the TTD compensation for the period 21 May 1996 through 2 June 1996, as $793.02 ($427.01 x 1 week and six days).  Defendant agreed to pay the TTD compensation for the latter, undisputed period.  (Id. at sec. 5.)


Employee prepared an Affidavit of Readiness for Hearing on 25 July 1996 requesting an oral hearing on the unresolved issues.  Employee served it on Defendant 25 July 1996.  We mailed notice of the hearing to the parties by certified mail on 31 July 1996.


On 13 August 1996, the day of the hearing, before the hearing was scheduled to begin, Mr. Mahon left two recorded messages on Ms. Johnson's telephone voice mail.  The first message stated that after discussing the issue with his bookkeeper, Defendant decided to "award" Employee the $1,400 that was owed.  Defendant then left a second message stating he had been cut off before he finished his first message, and stating he was going to pay an additional $732.  Defendant did not indicate if the $732 was in addition to the $1,400 or instead of the $1,400.  Defendant asked to be notified if his agreement was "O.K.," and requested 30 days to pay the disability compensation. 


When it was time for Employee's hearing, Employee and his wife appeared.  Neither Mr. Mahon nor any representative of Thumbs Up Construction appeared.  We attempted to contact Mr. Mahon at Thumbs Up Construction by telephone, but received a recorded message.  In accord with 8 AAC 45.070(f)(1),
 we proceeded with the hearing.


At the hearing Employee testified that, after working for a Juneau grocery store for several years, he decided to quit and start doing construction work, as he had some experience installing siding.  After looking in the yellow pages, he contacted Mr. Mahon about a job because they had played softball together.  Employee testified that Mr. Mahon told him he wanted someone to work on a "piecework" basis, because he did not want to pay anyone on an hourly basis.  Employee testified he and Mr. Mahon talked about future work, and stated they agreed "if things worked out on this [first] job, I was going to continue working for him."


Employee testified he began work on 18 April 1996 at a job installing vinyl siding on a residence.  The parties' agreement was that Defendant was to furnish and deliver the needed siding to the work site, and Employee was to be paid a flat fee of $2,000, in cash, for installing the siding.  The job also included installing soffit and fascia.  Employee said he agreed to keep track of the time he spent on the facia and soffits, for payment at an hourly rate, but he and Defendant had no agreement about the hourly rate he was to be paid.


We asked Employee if he was an employee or an independent contractor.  He said that issue is "up in the air," but he believes he was an employee.  He testified Mr. Mahon "wants to say I was a contractor one day, and the next day he wants to say that I am hourly . . . ."  Employee testified Ken Barney and Cris Collum
 also worked on the vinyl siding job, and that they were Defendant's employees, although Mr. Mahon described them as "independent contractors."  He said that Mr. Mahon was out of town the first week of the job, that Ken was in charge, and acted as Employee's supervisor.  Employee testified he used his own hand tools on the job, and used Defendant's "ladders and that stuff."  Employee did not hire anyone to assist him, and did not believe he had authority to do so.


In response to our questions, Employee testified he did not have a "specialty license," and was not bonded when he went to work for Defendant.  Those issues were not discussed at the time he started the job.  He testified he was paid "two draws of $500.00 each," and Mr. Mahon asked him for his license number on both occasions.  Employee testified that after he was injured, he asked for the balance of his pay, but was told by Mr. Mahon that he could not pay him any more until he became "bonded, licensed and insured."   


Employee and Mrs. Masterson testified that in addition to the $1,000.00 in draws, Employee has now received, in settlement of his wage claim, an additional check for $1,219.24 from Thumbs Up Construction.  Hearing Exhibit no. 1 is Employee's "Payroll Register" dated 19 July 1996 from Thumbs Up Construction, which shows total earnings of $3,067.00.  Employee testified that amount was his total earnings for the siding, fascia, and soffit work.  From the $3,067.00 was deducted $1,098.00 for voluntary deductions,
 $499.80 for federal withholding tax, $190.15 for social security tax, $44.47 for medicare, and $15.34 for state unemployment tax.


Employee testified he cut his index and middle fingers on a skill saw, at work on 9 May 1996.  He said the cuts were through the "outside sheathing" of the bones, which is technically a fracture.  Employee asserted Defendant had no workers' compensation insurance, and testified Mr. Mahon had told him he would pay the hospital bills, although he had not done so.  Employee testified the medical costs listed in the Prehearing Summary, which total $1,128.01, are correct, and remain unpaid.


Employee testified Ms. Johnson calculated his compensation rate, and he did not disagree with the calculation.


After Employee's testimony, we closed the record and concluded the hearing.  Before the parties left the hearing room, on our own motion, we resumed the hearing and advised Employee he needed to get a permanent partial impairment (PPI) rating from a physician before he could be paid PPI compensation.  During our discussion, Mr. Mahon called.  Hearing Officer Lair informed Mr. Mahon we had taken evidence as to whether Mr. Masterson was an employee or an independent contractor, testimony about Employee's entitlement to TTD compensation, his entitlement to PPI compensation, Employee's compensation rate, his wages and method of payment, and the cost of Employee's medical care.


Mr. Mahon was sworn in and testified he had already agreed to pay Employee's medical costs, and agreed to pay TTD compensation for the undisputed period, 21 May 1996 through 2 June 1996.
  Mr. Mahon did not dispute the compensation rate set out in the 25 July 1996 prehearing summary.  Mr. Mahon stated the amount in dispute was for about $700 for a 13-day period.
  He stated that although he disagreed he was responsible for paying compensation for the disputed period, he agreed pay it.


Mr. Mahon then stated he agreed to pay the amount calculated by Ms. Johnson, which was $1,464.02, and he would pay the medical costs "on monthly payments until they are paid."


Concerning the permanent PPI issue, we informed Mr. Mahon that Employee's hand had not been rated to determine if there was any permanent impairment.  Mr. Mahon replied, "Yeah, I know, I'm sure he will get more than he has got coming." 


The medical records indicate Employee was seen at Bartlett Memorial Hospital emergency room on 9 May 1996 for "multiple lacerations" at the tips of the index, long, and ring fingers on his left hand.  The lacerations were sutured.  (Emergency Room Record, 9 May 1996.)  X-rays revealed small bone chips at the end of the index and long fingers.  The report states:  "No other fractures or dislocations seen."  (Radiology report, 9 May 1996.)


Employee returned to the emergency room on 11 May 1996 where he was seen by J. Todd Huttenlocher, M.D., for a change of dressing.  He prescribed no work from 9 May 1996 through 18 May 1996 and referred Employee to Kim Smith, M.D., for removal of the sutures on 19 May 1996.
  (Emergency Room Record, 11 May 1996.)


Dr. Huttenlocher prepared a "To Whom It May Concern" letter concerning Employee.  It states in pertinent part:  "I have not followed up since 5-11-96.  He was kept off work 5-9-96 ( 5-18-96.  He was to follow up with Dr. Kim Smith on 5-18-96.  One would expect a four to six week recovery before he would be able to work with his left hand."  (Huttenlocher letter, 17 July 1996.)


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.050(c)(1) provides:


  An answer to an application must be filed within 20 days after the date of service of the application and must be served upon all parties to the action.  No default will be entered for failure to answer, but unless an answer is timely filed, statements made in the application will be deemed admitted.  The failure of a party to deny a fact alleged in an application does not preclude the board from requiring proof of the fact.


8 AAC 45.065(c) provides:



Following a prehearing the chairman will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives concerning the matters considered.  The summary will limit the issues for hearing to those issues not disposed of by the admission or agreement of the parties.  Unless modified, the summary controls the subsequent course of the action.


Temporary Total Disability Compensation

AS 23.30.185 provides:



In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


We find Employee was disabled from 9 May 1996 through 2 June 1996, and entitled to payment of TTD compensation for that period.  We rely on the medical reports, Employee's testimony, Defendant's failure to file an Answer disputing his responsibility for TTD compensation for the period in question, the Prehearing Conference Summary in which Defendant agreed to pay TTD compensation, and Defendant's agreement at hearing to pay TTD compensation for the period 9 May 1996 through 2 June 1996.  8 AAC 45.050(c)(1); 8 AAC 45.065(c).


The compensation rate, as set out in the 25 July 1996 Prehearing Conference Summary, is not in dispute.  Accordingly, we find Defendant is responsible for the payment of TTD compensation of $1,525.04 ($732.02 + $793.02).


Medical Costs

AS 23.30.095(a) provides in pertinent part: 


  The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital services, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.


We find Defendant is responsible for Employee's medical care costs totalling $1,128.01.  We rely on the prehearing conference summary, on Employee's testimony, on Defendant's failure to file an Answer disputing the amount of those costs, and on Defendant's agreement at hearing to pay Employee's medical costs.  8 AAC 45.050(c)(1); 8 AAC 45.065(c).


Penalty

AS 23.30.155(b) provides:


  The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the  board determines that payment in installments should be made monthly or at some other period.


AS 23.30.155(e) provides:


  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d)
 of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


In Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184 (Alaska 1993) the Alaska Supreme Court held that "compensation" includes medical benefits for the purpose of paying penalties under AS 23.30.155(e).
  


There is no dispute that Defendant has not paid disability compensation or medical benefits.  TTD compensation was due 14 days after Employee's injury.  AS 23.30.155(b).  Defendant became responsible for payment of a penalty seven days thereafter.  AS 23.30.155(e).  In accord with AS 23.30.155(e) and Childs, we find Defendant is responsible for the payment of a 25 percent penalty of $663.26 ($1,525.04 + $1,128.01 = $2,653.05 x .25 = $663.26).


We wish to advise Defendant that an additional penalty of 25 percent may be imposed on any unpaid amounts due, if they remain unpaid for 14 days after our order.  AS 23.30.155(f).


Employee-Employer Relationship

AS 23.30.265 provides in pertinent part:


  In this chapter


. . . .


  (12) "employee" means an employee employed by an employer as defined in (13) of this section:


  (13)  "employer" means the state of its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of the chapter and carried on in this state.


8 AAC 45.890 provides:


  For purposes of AS 23.30.265(12) and this chapter, the board will determine whether a person is an "employee" based on the relative-nature-of-the-work test.  The test will include a determination under (1)-(6) of this section.  Paragraph (1) is the most important factor and is interdependent with para. (2) and at least one of these factors must be resolved in favor of an "employee" status for the board to find that a person is an employee.  The board will consider whether the work


   (1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer



(A)  has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status;



(B)  and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;



(C) has the right to extensive supervision of the work then there is a strong inference of employee status;



(D)  provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status;



(E)  pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and



(F)  and the person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed;


  (2)  is a regular part of the employer's business or service; if it is a regular part of the employer's business there is an inference of employee status;


  (3)  can be expected to carry its own accident burden this element is more important that (4), (5), and (6) of this section; if the person performing the services is unlikely to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status;


  (4)  involves little or no skill or experience; if so, there is an inference of employee status;


  (5)  is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status;


  (6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status.


Workers' compensation benefits are payable under the Alaska Workers' Compensation Act (AWCA) by employers to employees.
  For the purpose of the AWCA, the existence of an employer-employee relationship is decided by application of the relative-nature-of-the-work test, as set out in 8 AAC 45.890.  At hearing, we raised the issue of employment status, because of the severe legal consequences which may result if an employer fails to insure.
  


We conclude Mr. Masterson was an employee of Thumbs Up Construction.  We base our conclusion on Defendant's failure to dispute Employee's Application, and Defendant's agreement to pay workers' compensation benefits both at the prehearing conference and hearing.  8 AAC 45.050(c)(1); 8 AAC 45.065(c).  We also rely on Employee's testimony that he was not licensed to perform work as an independent contractor, and on the fact that Defendant deducted taxes from Employee's pay, as he is required to do when an employer-employee relationship exists.


In connection with the relative-nature-of-the-work test, we note Employee's testimony about the parties' agreement and his employment status, Employee's testimony that Ken acted as his supervisor, Employee's testimony that Defendant supplied the ladders and other equipment needed to perform the siding job, Employee's receipt of an hourly wage for the soffit and fascia work, and Employee's testimony that he lacked authority to hire anyone to assist him.


In view of the apparent existence of an employer-employee relationship between Employee and Thumbs Up Construction, Employee's testimony that two other men were employed there, and Defendant's uninsured status, we refer this matter to Jim Robison, the investigator for the Workers' Compensation Division, for a determination of what additional action is needed.


ORDER

1.  Defendant shall pay employee temporary total disability compensation of $1,525.04.


2.  Defendant shall pay Employee's medical costs totalling $1,128.01 as follows:  To Bartlett Memorial Hospital, $1,072.55; to Diagnostic Radiology, $25.00; to Employee, $30.46.


3.  Defendant shall pay a penalty of $663.26 to Employee.


4.  We refer this matter to investigator Jim Robison for a determination of what additional action is needed in connection with Defendant's failure to insure for workers' compensation liability.


Dated at Juneau, Alaska this 30th day of August, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                     


Lawson N. Lair, Designated Chairman



 /s/ Nancy J. Ridgley              


Nancy J. Ridgley, Member



 /s/ James G. Williams             


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David L. Masterson, employee / applicant; v. Thumbs Up Construction, employer (uninsured) / defendant; Case No. 9612197; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 30th day of August, 1996.

                             _________________________________


                   Susan N. Oldacres

SNO
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     �8 AAC 45.070(f)(1) provides:  


	If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, (1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition . . . .


     �We do not know the correct spelling of the names of either of these men.


     �Mrs. Masterson stated this $1,098 was for Employee's two $500 draws, plus another $98 which she did not explain.


     �Mr. Mahon stated the amount he had already agreed to pay, as set out in the Prehearing Summary, was "about $700.00."  As indicated above, and in the Prehearing Summary, the "undisputed" amount he agreed to pay is $793.02.


     �The Prehearing Summary makes it clear the "disputed" period Mr. Mahon was referring to, is the one-week and five-day period from 9 May 1996 through 20 May 1996.  As indicated above, and in the Prehearing Summary, the disputed compensation for that period is $732.02.


     �At hearing, Employee testified he removed the sutures himself, in order to minimize Employer's medical costs.


     �AS 23.30.155(d) establishes an employer's right to controvert a claim, and sets out procedures for doing so.


     �We note, the court included the following language which we find quite applicable to this case:  "The penalty provision creates an incentive for the insurance carrier to timely pay an employee the compensation due.  Otherwise, a carrier could promise to pay medical benefits and then breach them at will . . . ."  (Childs at 1192, emphasis added.)  We have no doubt that court's reasoning applies equally to uninsured employers.


	


     �AS 23.30.045(a) provides in pertinent part:  "An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180-23.30.215."


     �AS 23.30.075(b) provides in pertinent part:  "If an employer fails to insure and keep insured employees subject to this chapter . . . upon conviction, the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year."  In addition, AS 23.30.080(d) provides that we may issue a stop work order until workers' compensation insurance is obtained.





