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)
DECISION AND ORDER
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AWCB CASE No. 9518867

PROVIDENCE EXTENDED CARE CENTER,
)








)
AWCB Decision No. 96-0372




Employer,


)








)
Filed with AWCB Anchoarge



and




)
September 11, 1996








)

SISTERS OF PROVIDENCE,


)








)




Insurer,


)




  Petitioners.

)

___________________________________)


This matter was heard on August 7, 1996, in Anchorage, Alaska.  The employee was present and represented by attorney Chancy Croft.  The employer and its insurer were represented by attorney Constance E. Livsey.  The record closed at the conclusion of the hearing.


ISSUES


1. Whether the employee suffered injuries on June 29, 1995 that arose out of and in the course of her employment.


2. Whether the employee is entitled to attorney's fees and legal costs.


STATEMENT OF THE EVIDENCE

At approximately 10:30 AM on June 29, 1995, the employee, a Charge Nurse at Providence Extended Care Center (PECC), went to a health fair that was being held on the PECC premises with her mother from out-of-state.  (Employee's recorded interview taken on 9/21/95).  It is undisputed that the employee was not in uniform.  While the employee was scheduled to work on June 29, 1995, she had received permission from her supervisor, Alice Brown, to take the day off.  (Brown dep. at 23-24, and 32).  


The  fair was open to the public, as well as to employees of PECC and their families, and featured a variety of booths and activities.  These included an exhibit on bicycle safety, a booth for taking of blood pressure readings, and a booth to donate blood to the Blood Bank of Alaska.  (Id. at 13-14).  The employee testified at the hearing that she donated blood to the Blood Bank of Alaska some time between 10:45 AM and 11:00 AM. on June 29, 1995.  As a result of giving blood, the employee fainted, slid out of a chair, and injured herself. 


Diana Ring, one of the employee's coworkers said that PECC makes time available for employees who are on duty to donate blood during working hours.  She stated that if she were to come into the fair on her day off to donate blood, she would not be paid by PECC for her efforts.  (Ring dep. at 15).  She testified further:


Q. Did you get the idea that they [PECC] were sponsoring the blood drive?


A. I don't know that "sponsoring" is the right word.  It's something that they encouraged participating in.


Q. And who did they encourage to participate?


A. All employees and their families.


Q. When you say encouraged to participate in, did you feel that it was something they expected employees to do?


A. No.  It was everybody's individual decision.

(Id. at 9).


Ring went on to state that the Blood Bank of Alaska's blood drive was announced over PECC's loud speaker for two weeks before it was conducted.  (Id. at 11).  The drive was also advertised in PECC's daily paper.


Q. And when you say people were asked to sign up, do you recall exactly what was said?


A. The announcement basically said that they were having a blood drive on such-and-such date and anyone that would like to sign up, please see the operator for a scheduled time.  Nobody ever approached anybody specifically and asked them.

(Id. at 12).  

Ring testified that if "sanctioned" meant the same as "approved of," then she felt PECC sanctioned the blood drive on its premises.  (Id. at 13).  


Susan Vowell, another of the employee's coworkers, testified that she felt PECC encouraged employees to give blood because it was advertised throughout the PECC facility.  In conclusion, Vowell stated:


Q. You said in response to one of Mr. Croft's questions that if you gave blood on a day when you were regularly working, that you would do it during your regular work time.  You've got to answer out loud.


A. I'm sorry.  Yes.


Q. I think you also said right after that, that if you were not on a workday, you would sometimes, nonetheless, come in and give blood?


A. Yes.


Q. And I believe you said that you were not paid on those occasions.


A. No.

(Vowell's dep. at 16-17).


Brown testified that, because the PECC advertised that the Blood Bank of Alaska would be on the premises for blood donations on June 29, 1995, she felt PECC encouraged employees to participate.  (Brown dep. at 11).  At the same time, however, she never felt like anybody from PECC expected or encouraged her to give blood.  (Id. at 15).  Nor did she ever ask or suggest to her subordinate staff that they should participate in blood drive.  (Id. at 37).  Brown stated that an employee would be paid for donating blood only if it were done during regular working hours.  (Id. at 21-22).  It was her opinion that the employee's donating blood on June 19, 1995 was a personal and volunteer activity.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Before an injury can be compensated for in this state, it must arise out of and in the course of employment.  (AS 23.30.265(17).  "Arising out of and in the course of employment" (course and scope) is defined in AS 23.30.265(2) as follows:  


"arising out of and in the course of employment" includes employer-required or supplied travel to and from a remote jot site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities;


The employee takes the position that she should be compensated for the injures she suffered on June 29, 1995 after giving blood.  She states that the phrase, "employer-sanctioned activities at employer-provided facilities" applies to her situation.  The employee asserts in the first instance that the donating of blood to the Blood Bank of Alaska on June 29, 1995 was an "employer-sanctioned" activity. She bases this contention on the fact that PECC had, weeks prior to the blood drive, announced it over its public address system, posted notices on bulletin boards, advertised in the facility's newspaper, and allowed the Blood Bank of Alaska to use it premises.  Secondly, the employee contends that because PECC authorized the health fair to use its premises for its activities, her donation of blood was at an "employer-provided facility."


The employee relies on LeSuer-Johnson v. Rollins-Burdick Hunter of Alaska, 808 P.2d 266 (Alaska 1991).  In that case, an employee was injured while playing softball on her employer's team.  The employer paid some of the costs for renting the field to play on, it provided balls, bats, bases, T-shirts, and caps.  The employer encouraged its employees to participate in some way in its softball games.  The board concluded that participation on the softball team was both employer-sanctioned and that it occurred at an employer-provided facility. On appeal, the Superior Court reversed the board's holding that the two-part "employer-sanctioned activities at employer-provided facilities" test applied in this case.  Instead, the court relied on an analysis offered by Professor Larson
 to the effect that in these cases, the factors that must be considered are (1) the time and place of the recreation; (2) the degree of employer initiative and encouragement; (3) financial support and equipment furnished, and (4) the benefit to the employer.  The Supreme Court disagreed with the superior court's analysis, found the board's application of the "employer-sanctioned activities at employer-provided facilities" test was correct, held its conclusions were supported by substantial evidence, and affirmed the board's decision.   


Numerous cases have been cited to show that our courts, other states' courts, and other board panels have used tests other than the "employer-sanctioned at employer-provided facilities" test

to determine whether an employee was injured within the course and scope of employment.  However, because of the similarity of the facts in this case and those in LeSuer-Johnson, we feel bound to apply the "employer-sanctioned at employer-provided facilities" test as set forth in AS 23.30.265(2). 


In applying this two-part test, we must first determine whether the employer "sanctioned" donating blood to the Blood Bank of Alaska on June 29, 1994.  The word "sanction" is defined in Webster's College Dictionary, at 1188 (1991) as "authoritative  permission or approval, as for an action. . . ."   One of the factors the court in LeSuer-Johnson thought was particularly important was whether the employer "encouraged" the activity in question.  All  witnesses testified that the employer gave its permission and approval for donating blood while Blood Bank of Alaska was using its building for its drive.  Ring testified that the employer encouraged participation in the drive.  This, she said was done by announcing it over the loud speaker at work, having notices placed on bulletin boards, and advertising in the employer's daily paper.  Ring testified that if "sanctioned" meant "approved," then the employer sanctioned participating in the blood drive.  She also mentioned that employees who wanted to donate were told to see the employer's loud speaker operator for scheduling.  Likewise, Brown testified that by advertising the forthcoming blood drive, the employer had "encouraged" its employee's to participate.  The employer made much of the fact that when the employee gave blood she was not on duty.  There is testimony that an employee would only be paid wages for the time it took to donate blood if she donated while on duty.  Notwithstanding the fact that in LeSuer-Johnson the employee was not on duty, and as such, not earning wages, the court still found the employee was involved in employer-activity.  Likewise, we find it irrelevant whether the employee was on duty earning wages or on leave earning none.  Based on these facts, we find that the donation of blood by the employee on June 29, 1994 was an employer-sanctioned activity.  


The second question is whether donating blood on June 29, 1994, was at an "employer-provided facility."  In LeSuer-Johnson, the board stated: "The term 'provide' is defined in Webster at 1144 as 'to make available, supply afford; furnish with . . . .'  There is no doubt about the employer providing the facilities in this case.  It is undisputed that the employer provided the health fair participants, including the Blood Bank of Alaska, with space on its premises to carry out their activities.  Based on this fact, we find that the employee gave blood on June 29, 1994 at employer-provided facilities.


Having found that in donating blood on June 29, 1994, the employee was participating in an employer-sanctioned activity in an employer-provided facility, we conclude that the employee's  injuries arose out of and in the course of her employment under AS 23.30.265(2).


The second question which must be resolved is whether the employee is entitled to attorney's fees and legal costs.  On August 1, 1996, the employee's attorney filed a affidavit of fees and costs.  In this affidavit Mr. Croft requested $5,360.00 for his services (26.80 hours x $200 an hour), $2,043.75 for paralegal services (27.25 hours x $75.00 an hour), and $639.97 for costs.  These requests totaled $8,043.72.  At the hearing, Mr. Croft filed a supplemental affidavit of fees and costs.  In this affidavit, he requested $1,300.00 for his services (6.5 hours x $200 an hour), $67.50 for paralegal services.  These supplemental fees total $1,367.50.  Total attorney's fees and legal costs come to $9,411.32.  


It is stated AS 23.30.145(b):


If an employer . . . resists the payment of compensation or medical benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceeding, including a reasonable attorney fee.

Our regulation 8 AAC 45.180(f)(2) provides in pertinent part:


In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


We have considered the nature, length, complexity, benefits received and the contingent nature of workers' compensation cases.  Bigness v. Wise Mechanical Contractors, 720 P.2d 490 (Alaska 1986). The basis for the employee's claim was that she suffered injuries within the course and scope of her employment, and as such, it was an unusual claim.  The employee's attorney has been prosecuting this claim since November 30, 1995, a rather long time to be working on a workers' compensation case.  Because of the unique facts in this case, the need to participate in depositions, and do research, we find the case was more complex than usual.  While we cannot determine benefits at this time, the employee's attorney has provided the employee with means to bring her claims for a compensation rate adjustment, temporary total disability benefits, and temporary partial disability benefits before us.  Further, it is important to note that the employer has not objected to the employee's attorney's request for fees and legal costs.  Accordingly, we will award attorney's fees and legal costs the employee requests.


ORDER

1. The employee's injuries arose out of and in the course of her employment under AS 23.30.265(2).


2. The employer shall pay attorney's fees and legal costs in accordance with this decision.


Dated at Anchorage, Alaska this 11th day of September, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder       


Russell E. Mulder, 



Designated Chairman



 /s/ Harriet Lawlor          


Harriet M. Lawlor, Member



 /s/ Marc Stemp             


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rebecca M. Holmes, employee / applicant; v. Providence Extended Care Center, employer; and Sisters of Providence, insurer / defendants; Case No.9518867; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of September, 1996.

SNO                           Charles E. Davis, Clerk

�








     � In a prehearing summary served on June 13, 1996, other issues listed were "TTD or in the alternative TPD from 6-29-95, dates to be clarified; medical costs, incurred and continuing; and transportation costs, no itemized claim submitted."  None of these issues were discussed in the employee's hearing brief, and they were not supported by evidence at the hearing.  Accordingly, we cannot address these issues at this time.


     � 1A  A. Larson, The Law of Workmen's Compensation, §22.24(a)-(f) at 5-146-5-166 (1995).





