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We met in Juneau on 13 August 1996 to hear an appeal of a decision of the Reemployment Benefits Administrator (RBA) Designee finding Employee eligible for reemployment benefits.  Employee is not represented by an attorney.  Employer is represented by Certified Legal Assistant Christi C. Niemann.  At a prehearing conference held on 22 May 1996, the parties agreed to a hearing on the written record.  We closed the record and concluded our deliberations on 13 August 1996.


ISSUE

Did the RBA designee abuse her discretion in finding Employee eligible for reemployment benefits?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a 42 year-old Cashier/Checker and Sales Attendant who has worked at Employer's Ketchikan store since 1988.  On 7 June 1995 she completed a Report of Occupational Injury or Illness in which she indicated she suffered from left-shoulder pain as a result of "constant checking & lifting heavy items such as grocery tubs."  She stated her shoulder had been painful since March 1995, but listed no date of injury.


Employee saw also James B. Kullbom, M.D., a Ketchikan orthopedist, on 7 June 1995.  He diagnosed "Left shoulder impingement syndrome related to her occupation."  He recommended she "try to modify her occupation."  Dr. Kullbom prescribed no repetitive pushing and pulling and no lifting over 10 pounds for 45 days.


Next, Employee was seen by Stephen F. Lowney, M.D.  She reported increased shoulder pain when she performed her work as a checker.  Dr. Lowney diagnosed "Activ[ity] related shoulder impingement" and recommended Employee find other work which does not require lifting or overhead work.  (Lowney chart note, 20 July 1995.)  Dr. Lowney explained that Employee's shoulder impingement symptoms would be exacerbated "with lifting with an outstretched hand and any other type of activities requiring loading of the rotator cuff with the arm extended."  (Lowney letter, 31 July 1995.)


Employee requested reemployment benefits.  On 17 October 1995 the RBA Designee assigned Rehabilitation Specialist Edy Hayes, M.Ed., CRC, of Solutions Planning, to complete an eligibility evaluation for reemployment benefits.  On 21 November 1995 Ms. Hayes wrote to Dr. Lowney requesting information about the work Employee could perform.  She submitted two job descriptions and asked Dr. Lowney to determine if Employee's residual physical capacities were adequate to perform them.  The positions were "Cashier/Checker," the job Employee had been performing at the time her shoulder problems became symptomatic, and "Sales Attendant (in the video/photo department) is the alternative position offered by the employer to accommodate Ms. Hooker to continue to work."  


On 12 January 1996 Dr. Lowney disapproved the Cashier/Checker job.  He approved the Sales Attendant job with the restrictions that any reaching be "Only waist high - No overhead lifting."  On 31 January 1996 Johanna Tidler, Employer's Workers' Compensation Administrator, wrote to Dr. Lowney and asked if Employee was released to work as a "Photo/Video Clerk,"
 the job Employee had been performing for "many months."  A job description prepared by Employer was attached.  Dr. Lowney released Employee to perform the Photo/Video Clerk job with the restriction of "[n]o lifting greater than 25 pounds occasionally, and no overhead work."


Also on 12 January 1996 Rehabilitation Specialist Hayes prepared an Eligibility Evaluation, which includes Employee's work history.  During the period 1986 to 1988 Employee worked as a Book Seller for Waldenbooks earning $4.50 to $5.25 per hour.  Ms. Hayes chose the U.S. Department of Labor's Dictionary of Occupational Titles (DOT) Job Title of "Sales Attendant," as the appropriate title for Book Seller.  It requires lifting of up to 20 pounds.  


From 1988 to 1995 Employee worked as a "Checker" at Carrs, earning $13.85 per hour.  The physical demands are categorized as light, with lifting up to 20 pounds.  Ms. Hayes chose the DOT Job Title of "Cashier-Checker" for this position.


From 1995 to the present, Employee worked as a Photo/Video clerk for Employer earning $13.85 per hour.  Ms. Hayes listed the physical demands as "light, with lifting up to 20 pounds maximum . . . ."  and listed the "DOT Job Title as "Cashier-Checker."  


She reported:


Ms. Hooker indicates she likes the job except for the lifting involved.  She describes the job as involving lifting T.V.'s and VCR's which are kept upstairs as well as Walkman's which she carries down and puts away.  She indicates these boxes weigh 10 pounds each, which is the lifting limit imposed on her by her doctor.  She also checks out videos and re-shelves them.  She indicates that her shoulder hurts constantly . . . .

(Eligibility Evaluation at 2.)


The Eligibility Evaluation indicates Ms. Hayes telephoned Mike Barnes, the Manager of the Carr's store in Ketchikan, to verify the accuracy of the job description provided by Employee.  Although Employee was to have been performing modified work for several months, Mr. Barnes indicated he was unaware of Employee's workers' compensation claim, but informed Ms. Hayes that Employee's lifting restrictions could be accommodated.  Mr. Barnes indicated the Video Department also sells videos, and that Employee "shelves videos and needs to get up and down from top shelf to the floor, reaching overhead and stooping.  The job description requires the Photo Clerk to frequently lift and/or move up to 25 pounds."  (Id. at 4.)


Concerning a consultation with Dr. Lowney, Ms. Hayes stated:


Ms. Hooker's present position as Photo Clerk requires lifting above chest or waist height when she is shelving videos along with lifting in excess of 10 pounds, Dr. Lowney's recommended lifting limitation.  Although this lifting is currently being modified, the stocking of shelves above waist height is not modifiable in a video department.  No jobs exist in the labor market in a sales or related position that would not require lifting above chest or waist height.

(Id.)


Next, Ms. Hayes considered the eligibility criteria for reemployment benefits.  She quoted AS 23.30.041(f)(1),
 and stated:


[E]mployer . . . was able to offer alternative or modified employment in the video department as a Photo Clerk, however this employment is not consistent with other jobs that exist in the labor market, nor does it have the same physical requirements as other photo clerks which Carr's employees work under.  Overhead stocking would be required as well as lifting in excess of 10 pounds of any cashier or photo clerk.  This position does not meet the guidelines of alternative employment since it would not directly translate into the labor market.  However, this modified job appears to be offered by the employer in good faith and it is left up to the injured worker to choose to accept to continue in the position or receive reemployment benefits.  It appears Ms. Hooker would not be considered ineligible for reemployment benefits in relation to this criterion since the job that is offered is not available in the labor marker with out above waist height lifting.  Ms. Hooker has the option to remain with the employer in this modified capacity if she chooses, however is not required under AS 23.3.041(f)(1) to accept modified employment.


Ms. Hayes reviewed the remainder of the eligibility criteria and concluded Employee was eligible to receive reemployment benefits.


In March 1996 Petitioner referred Employee to J. Michael James, M.D., for an evaluation.  Dr. James diagnosed left shoulder impingement syndrome with mild adhesive capsulitis.  He concluded Employee was medically stable, and has a three percent whole-person impairment.  Concerning Employee's ability to work, he stated:


I believe the patient is capable of working as a video clerk with the limitations Dr. Lowney placed on her.  I do not believe that there is need to consider retraining.  Another alternative would be working the counter at the bake shop, if there is one in the Ketchikan store.

(James report, 6 March 1996.)


Ms. Hayes filed an addendum to her Eligibility Evaluation on 15 April 1996.  In it, she considered Dr. James' report, and labor market research she conducted to determine if "video/photo clerk" positions are available in the labor market which Employee can perform with her physical limitations, i.e., "no lifting greater than 25 pounds occasionally and no overhead work."  She reported Mr. Barnes had indicated Employee had no problems performing the video clerk work, that the job had been modified so no lifting more than 25 pounds was required, and that a stool had been provided so the overhead lifting was eliminated.  


In the course of her labor market research, Ms. Hayes contacted four video stores in Juneau, and Employer in Ketchikan.  Three of the Juneau stores required lifting up to 25 pounds, as well as shelving and retrieving video tapes at or above shoulder level.  One Juneau store required lifting 30 to 35 pounds.  Employer reported the job required lifting 25 pounds frequently and 50 pounds occasionally, and "overhead lifting [is] involved as well as pushing and pulling when itemizing and totaling customer purchases at the photo counter and stocking photo display cases and back room."


Rehabilitation Specialist Hayes concluded that although the DOT lists the position as light duty, lifting up to 20 pounds, her market research indicated that lifting in excess of 20 pounds may be required.  She stated that the physical requirements for a photo/video clerk are greater than those of a video clerk, because it is necessary to handle and stock the video equipment, and "lifting in excess of 25 pounds can be expected."


Based on the information received, Ms. Hayes again recommended Employee be found eligible for reemployment benefits.  She stated in pertinent part:  


Her lifting restriction is listed at 25 pounds.  She is precluded from lifting overhead.  Video clerks are required to lift above shoulder height.  There is lifting in excess of 25 pounds with the employers surveyed, although this could be modified if another person were available during the same work shift.  The modified position Ms. Hooker is currently performing does not exist elsewhere in the labor market.  If Ms. Hooker is to be provided with and wants to accept modified employment in a Photo/Video Clerk position with Carr Gottstein Foods, it is recommended that an on-site visit be completed by this rehabilitation specialist to address job modification needs.

(Eligibility Evaluation addendum of 15 April 1996 at 3.)


Based on Rehabilitation Specialist Hayes' Eligibility Evaluation, RBA Designee Mickey Andrew determined Employee was eligible for reemployment benefits.  In her determination, the RBA Designee states in pertinent part:


Dr. Lowney has indicated that your predicted permanent physical capacities are less than required of your job at time of injury and your job as photo clerk that you have held following your injury.  Dr. Lowney indicated that your job held prior to your injury, sales attendant, was approved with modifications.  Dr. Lowney noted that you are limited to no more than 25 lbs lifting with no overhead work or work above chest level.  Dr. James evaluated you for the insurer and indicated that you are able to work as a photo clerk within the limitations placed by Dr. Lowney.  Ms. Hayes conducted a labor market survey for photo/video clerk and found that the lifting required would exceed the limitations placed on you . . . .  Your employer had offered you alternative employment, the photo position, that is not within your physical capacities.  Although your employer has made modifications to assist you in performing that job, the position does not comply with AS 23.30.041(f)(1).

(RBA Designee's Eligibility Determination of 25 April 1996.)


In response, Employer retained Northern Rehabilitation Services, Inc., (NRS) to prepare a labor market survey of the physical requirements, job availability, and wages for a Video Clerk, with attention to the requirements for overhead reaching with one arm and lifting of 25 pounds or less.  NRS contacted four video stores in Anchorage and three stores in Juneau.  The seven stores employed 75 Video Clerks who earned from $4.80 to $6.00 per hour, and up to $7.00 per hour after six months experience.  The physical requirements 


are considered light duty with standing and walking through most of the shift with some facilities able to provide stools and chairs as needed.  Some lifting of under 25 pounds is requested with modification available for that lifting if needed.  In addition, some overhead reaching is required with one hand only, lifting one video or video case with styrofoam inserts coming to a few ounces each at any time.  There is no overhead lifting or reaching of both arms at any time.

(NRS Labor Market Survey of 7 May 1996 at 3-4.)


On 30 May 1996 Employee submitted a response to the NRS Labor Market Survey.  In it, Employee expresses her disagreement with NRS's conclusions because the stores are located in Anchorage, and because her Photo/Video Clerk position is different from the jobs in the video stores.  She states in pertinent part:


I am not only a Video Clerk, but also an employee of the General Merchandise Department.  There are only two employees in the Video Department and I am one of them.


My position includes many other duties besides those of a Video Clerk.  For example, not only do we rent videos, we also sell audio and stereo products.  These include televisions of all sizes and stereo equipment.  My job entails lifting and carrying boxes of videos, T.V.'s, stereos and other various general merchandise products up a steep flight of stairs to our lock up storage room.  I do this on a daily basis.


Sometimes I am the only person on duty due to scheduling which requires me to do any heavy lifting that needs to be done at that time.  There is no step stool provided for overhead work or lifting.  We do not even have a dolly for heavy boxes.


If my job duties followed those set out in the survey, I would be able to perform my job with minimal aggravation of my injury.  Without an on-site inspection of my job location this survey has no validity.


In June 1996 Carol Jacobsen of NRS prepared a letter to Employer's Workers' Compensation Administrator which reviews the eligibility evaluation prepared by Rehabilitation Specialist Hayes.  This report states in part:


At the time of the injury, Ms. Hooker was employed as a Checker, however most recently has been working in the video section of the Carrs store.  She had been employed in that capacity long enough to meet the SCODOT
 Cashier-Checker with a specific vocational preparation of 3 (over one month to three months) or SCODOT Sales Attendant with a specific vocational preparation of 2 (beyond short demonstration to one month).  These are classified as light in the strength capacity (lifting up to 20 pounds).  Of note, there is no SCODOT specific to Video Clerk.  It has been NRS' experience that Cashier-Checker and Sales Attendant both meet the job functions of a Video Clerk.

(3 June 1996 NRS report.)


Rehabilitation Specialist Jacobsen also reported that NRS' labor market research revealed that "the restriction of 20 to 25 pounds maximum lifting was not difficult to meet and there was minimal overhead work.  There was infrequent overhead reaching, carrying one or two videos which could be accomplished with the non-involved extremity." 


Ms. Jacobsen concluded:  "NRS would not consider these restrictions to place Ms. Hooker in an odd lot category and based on her years of experience as a Cashier as well as her most recent experience in Carrs video department, do not see these restrictions as a barrier to employment."  She also concluded that since Video Clerk jobs are available in the labor market, Employee is not eligible for reemployment benefits.  (Id. at 2.)


In addition to the NRS reports, Petitioner submitted affidavits from Store Manager Barnes and General Merchandise Manager Jan Paxon.
  


In his undated, unsworn affidavit, received 22 July 1996, Mr. Barnes indicates he was Manager of Employer's Ketchikan store from October 1994 through April 1996, and has personal knowledge of the requirements of the Photo/Video Clerk job which Employee began to perform in about September 1995.  He states he discussed the job with Employee, told her she was not expected to exceed the 25-pound lifting restriction or to perform overhead work.  He states he instructed Employee to request assistance with any lifting or carrying which exceeds her physical limitations.  He stated:  


Ms. Hooker was made aware that she might utilize for assistance another staff member of the photo/video department, or the 59 minute photo clerk who worked in close proximity to Ms. Hooker.  If neither of these individuals were available, Ms. Hooker was advised that she should request an individual from the general merchandise department to assist her with any lifting over 20 pounds.


Mr. Barnes specifically disagreed with Employee's statement that she was required to carry boxes of TVs, stereos, etc., upstairs to the lockup storage room, and stated that she had "been directed not to perform these activities."   He also stated that Employee had been provided a step stool for her use, and that although a dolly is available in the store, Employee should not be using it as "she has been directed not to do any lifting over 20 pounds."   Finally, Mr. Barnes asserted the only overhead work Employee is required to perform is occasional re-shelving of video boxes, which she can do with her uninjured right hand, and that she is not required to do any lifting in excess of 20 pounds.


Ms. Paxon's affidavit, dated 28 June 1996, states that as the General Merchandise Manager, she is Employee's supervisor at the Photo/Video Clerk job.  She describes the job duties as answering the telephone, printing a daily audit report, checking out and re-shelving video tapes, performing price checks for the general merchandise department, and waiting on photo/video customers which includes ringing up sales.  Ms. Paxon specifically disagreed with Employee's description of her duties as set out in her 30 May 1996 response.  She stated Employee was directed to never lift more than 20 pounds and to request assistance when a TV or other heavy item must be lifted, and stated that there is always someone to assist.  She denied Employee is required to carry heavy items upstairs to the lockup storage area, and stated that Employee was "directed to request others to perform these activities."  Ms. Paxon also asserted Employee is not required to perform overhead lifting with her injured arm, asserted the only overhead lifting is removing and shelving video tapes, asserted there is a step stool available, and asserted that Employee is not required to lift in excess of 20 pounds.


In its hearing Memorandum, Employer argues that because Employee's post-injury employment as a Photo/Video Clerk enables her to compete in the labor market, she is ineligible for reemployment benefits under AS 23.30.041(e)(2).
 


Petitioner also argues Employee is ineligible for reemployment benefits under AS 23.30.041(f)(1) because Employer offered employment which is within Employee's physical capacity, at the same wage she was earning at the time of injury, and which prepares Employee to work at other Video Clerk jobs which exist in the labor market.  Concerning the lifting requirement, Petitioner asserts that although a Video Clerk may be required to perform overhead lifting, the weight involved is so minimal, it can be performed with her uninjured arm.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in pertinent part:


Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


Employer has asked us to review and reverse the decision of the RBA which found Employee eligible for reemployment preparation benefits.  In accord with AS 23.30.041(d), we are to uphold the RBA's decision unless evidence is submitted which shows an abuse of discretion on the part of the RBA.  Employer has submitted a considerable amount of new evidence which was not available to the RBA Designee when she made her decision.  For the purpose of appeals of decisions of the RBA, we have consistently defined abuse of discretion as "[i]ssuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979); Huffine v. Jerry's Drilling, Inc., AWCB D&O No. 95-0229 (30 August 1995).


Eligibility for Reemployment Benefits under AS 23.30.041(e)


AS 23.30.041(e) provides:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for


  (1) the employee's job at the time of injury; or


  (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the Unites States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."


It is not disputed that Employee timely requested reemployment benefits, and that Drs. Lowney and James predicted she would not be physically capable of performing her job at the time of injury, i.e., Checker.  Employer argues that Employee's work as a Photo/Video Clerk since September 1995 qualifies as a job which exists in the labor market, and which Employee performed long enough to obtain the skills to compete in the labor market, according to the specific vocational preparation codes (SVP) as described in the SCODOT.


In her 15 April 1996 report, Ms. Hayes concluded that video clerk jobs required lifting in excess of 25 pounds, although Employee could perform the lifting if another person were available to assist.  In her 12 January 1996 report, Ms. Hayes concluded video clerk jobs "require lifting above chest or waist height" and could not be modified.  Ms. Hayes' finding that Employee was eligible for reemployment benefits indicates she concluded Employee's physical capacities are less than the Photo/Video clerk job Employee had been performing since September 1995.


The NRS labor market survey, which was submitted after the RBA Designee's determination, found that video clerk jobs only required lifting of less than 25 pounds, and the overhead reaching could be performed with one hand.  In her 3 June 1996 report, Ms. Jacobsen concluded Employee had worked for Employer long enough as a Photo/Video Clerk to meet the SCODOT SVP for both Cashier/Checker and Sales Attendant, both of which "meet the job functions of Video Clerk."  Ms. Jacobsen found Employee's lifting and reaching restrictions were not a barrier to Employee's working as a Video Clerk, and that Video Clerk jobs are available in the labor market.


The two affidavits Employer submitted after the RBA's determination indicate Employee is not required to lift in excess of 20 pounds, or to reach overhead with her left arm.


After reviewing Ms. Hayes' evaluation and the RBA Designee's determination, the bases for the determination of eligibility remain unclear to us.
  If the RBA Designee's determination of eligibility is based on Employee's inability to reach or lift above waist or shoulder height, we agree, based on the information available to us, with Employer's and Ms. Jacobsen's analysis.  Based on our own review of the medical and other evidence, we find Employee can reach above shoulder level with her uninjured right arm, to stock video tapes.  To the extent, if any, the RBA's eligibility determination is based on Employee's inability to reach above shoulder level for shelving and retrieving video tapes, we find that determination is not supported by substantial medical evidence.  If the RBA designee disagrees with this finding, she should seek additional medical evidence to clarify the issue.


Due to the NRS Labor Market Survey, Ms. Jacobsen's report, and the two affidavits from Employer, all of which are new evidence which was unavailable to the RBA Designee at the time she made her decision, we find the case should be remanded for reconsideration and clarification.


Finally, we note there appears to have been no consideration given to Employee's work as a Book Seller, a job she held within 10 years before her injury.  Upon review, the RBA Designee should consider that job in connection with Employee's entitlement to reemployment benefits under Sec. 041(e)(2).


When addressing the issues we are remanding for reconsideration, the RBA Designee may obtain such additional information from the rehabilitation specialist or the parties as she deems appropriate, including the on-site visit recommended by Ms. Hayes.  


Ineligibility for Reemployment Benefits under AS 23.30.041(f)(1)

AS 23.30.041(f) provides in pertinent part:



An employee is not eligible for reemployment benefits if:


  (1)  the employer offers employment within the employee's predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employed in other jobs that exist in the labor market.


In her 12 January 1996 Eligibility Evaluation, Ms. Hayes stated Employee's Photo/Video Clerk job is "not consistent with other jobs" and does "not directly translate into" the labor market.  Also, that job has different requirements than the Photo Clerk jobs at other Carr-Gottstein stores.  She also concluded Employee was "not required under AS 23.30.041(f)(1) to accept modified employment."  In her 15 April 1996 Addendum she stated the "modified position Ms. Hooker is currently performing does not exist elsewhere in the labor market."


In her Eligibility Determination, the RBA Designee found Employee's physical capacities were less than the requirements of the "photo clerk" job she performed after her injury, and relied on Ms. Hayes' labor market survey to conclude that the video clerk jobs which are available in the labor market exceed Employee's lifting limitations.  The RBA Designee concluded the Photo/Video Clerk job, as modified, "does not comply with AS 23.30.041(f)(1)."


As we indicated above, the reasoning behind the determination is not entirely clear to us, and we request clarification.  


We find that Ms. Hayes' statement that Employee is not required to accept modified employment under Sec. 041(f)(1) is not necessarily correct.  We find the requirements for alternative employment under Sec. 041(f)(1) are:  1) duties within the employee's physical capacity, 2) at a wage equivalent to at least 75 percent of Employee's earnings at the time of injury, and 3) employment which prepares Employee to work at other jobs that exist in the labor market.  We find that an offer of a job that has been modified for an employee's benefit is not invalid, if the work prepares the employee for other jobs in the labor market.  While it is true, as Ms. Hayes stated, Employee does not have to accept the job, the valid job offer would make Employee ineligible for further reemployment benefits.  AS 23.30.041(f)(1).  To the extent, if any, the RBA Designee relied on Ms. Hayes' statement about modified employment, we find that reliance was an abuse of discretion.


As indicated above, we find that if the RBA Designee relied on Employee's inability to reach above shoulder level as a basis for her conclusion that Sec. 041(f)(1) did not preclude Employee from receipt of reemployment benefits, that reliance is not supported by substantial evidence.  Such reliance, if thought to be justified, should be supported by additional medical evidence.


Due to the new evidence submitted by Employer, and our findings as set out above, we find that the application of Sec. 041(f)(1) should be remanded to the RBA Designee for reconsideration and clarification.


Remunerative Employability

We are concerned that Employee may have some unjustified expectations about the nature of reemployment services.  In accord with AS 23.30.041(i) and (p)(7), a Rehabilitation Specialist is only required to find employment that pays 60 percent of the employee's wages at the time of injury.  In Employee's case, that amounts to $8.31 per hour ($13.85 x .6).  Employee may be aware of this provision, and nevertheless wish to proceed.  Also, the 60 percent figure is only the minimum requirement.  We raise this issue to insure Employee understands the nature of the services she is seeking, so she will be able to make fully informed choices.


We believe an informal rehabilitation conference could be useful for the purpose of obtaining some stipulations about the conditions and requirements of Employee's modified job, and for obtaining Employee's assurance that she understands and truly wishes to proceed with reemployment benefits.


ORDER

The Reemployment Benefits Administrator Designee's decision is remanded for clarification and reconsideration in light of the new evidence.


Dated at Juneau, Alaska this 18th day of September, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                      


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley               


Nancy J. Ridgley, Member



 /s/ James G. Williams              


James G. Williams, Member
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Gai E. Hooker, employee / respondent, v. Carr-Gottstein Foods Co., employer, (Self-Insured) / petitioner; Case No. 9511909; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 18th day of September, 1996.

                             _________________________________


                   Susan N. Oldacres
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     �Hereafter we will refer to Employee's job in the photo/video department as a "Photo/Video Clerk."


     �Section 041(f)(1) concerns an Employer's offer of modified employment, obviating the need for a reemployment plan.  The provision is quoted and discussed below.


     �"SCODOT" refers to the United States Department of Labor's "Selective Characteristics of Occupations Defined in the Dictionary of Occupational Titles."   See, AS 23.30.041(e).


     �The NRS reports are designated exhibits 11 and 12 attached to Defendants' Hearing Memorandum.


     �See exhibits 13 and 14 attached to Defendants' Hearing Memorandum.


     �AS 23.30.041(e)(2) is cited and discussed below.


     �We note the Alaska Supreme Court discussed the Sec. 041(e) criteria, as they pertain to previous jobs held by an employee, in Moesh v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994).  There, the court found the "remunerative employability" requirement was not applicable to determinations of eligibility for reemployment benefits.


     �We note that SCODOT does not include job descriptions for "Photo/Video Clerk" or "Video Clerk" positions.  In Konecky v. Camco Wireline, Inc., No. 4371 (Alaska Supr. Ct., July 26, 1996) the court held that reemployment benefits eligibility determinations must be based on the SCODOT descriptions, even when they do not accurately describe the work.  In the same case, the superior court had also held that when a job is identified in the DOT, we must apply the physical demands as set out in the SCODOT.  In dictum the court stated that if the SCODOT were inapplicable, the inquiry would have to be carried forward another step.  Konecky v. Camco wireline, Inc., 3 AN-92-9126 CIV (Alaska Super Ct., 20 May 1995).


     �We recognize that the RBA Designee and Reemployment Specialists are the experts in the field.  We also recognize that they may have considered and relied upon certain aspects of Employee's circumstances which are not readily apparent to us.





