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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KATHRYN K. HARRINGTON,


)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9324158

LAIDLAW TRANSIT, INC. ,


)








)
AWCB Decision No. 96-0384




Employer,


)








)
Filed with AWCB Anchorage



and




)
September 18, 1996








)

NATIONAL UNION FIRE INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


This matter was heard on the written record on August 20, 1996, in Anchorage, Alaska.  The employee is represented by attorney Robert Rehbock.  The employer and its insurer are represented by attorney Constance Livsey.  The record closed at the conclusion of the hearing.


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) to order a Second Independent Medical Evaluation.


SUMMARY OF THE EVIDENCE

The employee claims that she suffered a work-related injury on October 26, 1993 and January 1995.  Kenneth S. Laufer, M.D., in his clinical notes dated April 12, 1995, diagnosed: "Residual disability secondary to the old Work Comp injury.  A disability certificate signed by Dr. Laufer dated April 12, 1995, states in part: "[Employee] is still 100% disabled from work - due to injuries and illness stemming from work-related injuries of Oct. 93."  


In his report dated August 17, 1995, Dr. Laufer stated: 


[S]he suffered an on-the-job injury, specifically falling and being fallen upon by some office equipment on October  26, 1993.  This was while at work at her job with Laidlaw.


In January of 1995, Ms. Harrington was going up some stairs at work with the aid of a crutch when she had sudden back pain with right sciatica symptoms in an S1 distribution. Subsequent evaluation with electromyography and an MRI showed this to be a right sciatic (S1) radiculopathy without an overt herniated disc.  That is to say, it is a pinched nerve but not something that required, at that time, surgical correction.


Ms. Harrington's job involves administrative work but it does require that she have a commercial driver's license.  At this time, it is definitely true that she would be unable to function in this capacity.  That is to say, she has at this time a partial disability.


. . . .


In summary, since the last injury on January 8, 1995, Ms. Harrington has been disabled.  This did occur on the job and while not directly caused by the fall in the office in 1993, it seems entirely reasonable to assume that this was related to this.  Certainly, her difficulty walking is related to this injury sustained by her right knee.


Based on her attorney's suggestion, the employee was evaluated by J. Michael James, M.D., on December 18, 1995.  The doctor took the employee's history, performed a physical examination, and reviewed her medical records and films.  In response to questions posed by the employee's attorney, Dr. James stated in pertinent part:


1. I still believe that the presentation of her back and leg pain represents either inflammatory, viral, or diabetic radiculitis.  There is no factual basis to suggest that this has any relationship to her industrial injury.


2. The majority of this woman's present complaints are the result of age, obesity, and the wear-and-tear of life.  I believe it is inappropriate to believe that all of these problems are attributed to her injury.  It is obvious that total knee replacements and the supracondylar fracture have their basis in an industrial injury, but the rest of this process I believe is unrelated.


3. I believe that her inability to work in January 1995 is not related to her industrial injury but to these non-occupational or non-work-related health problems.  


At the employer's request, the employee was evaluated by Douglas G. Smith, M.D., on January 23, 1996.  In his report dated February 19, 1996, the doctor responded to a number of questions posed by the employer.  Of particular importance was the following question and answer:


Question 3.  Given Ms. Harrington's multiple non-work related health problems, do you feel that her October 26, 1993, work injury is a substantial factor in her inability to return to work since January 1995?


Answer:  The records would indicate that since January 1995 she has had surgery and also some apparent complications relative to the surgery which were slow to resolve.  I do not feel that there is a direct relationship between her October 26, 1993 exposure and the abdominal surgery and its complications.


She also, since that time, has been diagnosed as having an S1 radiculopathy involving her right lower extremity and I do not feel that that is work related.


At a prehearing conference held on May 1, 1996, the parties agreed that a SIME was needed to assist in determining a number of medical disputes which had arisen in this case.  They agreed to review the records, clarify the disputes, and complete an SIME Form and attachments with us no later that May 31, 1996.  A hearing was held on June 5, 1996.  After the hearing, we issued a decision and order (Harrington v. Laidlaw Transit,Inc., AWCB Decision No. 96-0273, July 10, 1996) in which we held that because the parties had never filed a SIME Form we were unable to proceed in determining the SIME question.  We ordered the record reopened for the parties to submit a SIME Form for our consideration.  As noted previously, the matter was ready for our determination on August 20, 1996.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k)
 provides:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.


We find there are medical disputes between Dr. Laufer, the employee's attending physician and Drs. James and Smith, the employer's independent medical evaluators, regarding causation, compensability and functional capacities as outlined above in the physicians' reports.  Because the physicians' opinions are so diverse, and the subject matter so complex, we find we should exercise our discretion under AS 23.30.095(k) and order a SIME.  We find the SIME must be performed by a physician on our list who is impartial.  8 AAC 45.095(f).  We find from the nature of the employee's condition that the SIME should be performed by a physician specializing in orthopedics.  The two physicians specializing in orthopedics on our list are Douglas Smith, M.D., and Edward Voke, M.D.  The record reflects that the employee has already been evaluated by Dr. Smith.  Accordingly, we find that Dr. Voke has the qualifications and experience to perform a SIME and, as such, we select him to perform the SIME.


ORDER

1.  Dr. Voke shall perform the SIME.


2.  The parties shall proceed as follows:


A.  All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  The parties may submit up to three questions within 15 days of the issuance of this decision and order for us to consider including in the letter to the SIME physician.  The questions should relate to the issues currently in dispute.


B.  The employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, number the pages consecutively, put the copies in two binders, and serve the binders on the employee with an affidavit verifying the binders contain copies of all medical records in the employer's possession regarding the employee.  This must be done within 10 days of the issuance of this decision and order.


C.  The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 10 days after the employee receives them, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the additional medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders with us within 10 days after receiving the binders for review.


D.  If either party receives additional medical records or physicians' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions.


E.  The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME physician.  The employee shall prepare the list within 10 days of the issuance of this decision and order, and serve it on the employer.  The employer shall review the list for completeness.  The employer shall file the list with us within 15 days of the issuance of this decision and order.   


F.  Other than the film studies which the employee hand carries to the SIME physician and the employee's conversation with the SIME physician's office about the examination, neither party shall have contact with the SIME physician, the physician's office, or give the SIME physician any other medical information, until the SIME physician has submitted the SIME report to us.


G.  If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician's office.


Dated at Anchorage, Alaska this 18th day of September, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          




Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn              


S.T. Hagedorn, Member



 /s/ Harriet M. Lawlor          


Harriet M. Lawlor, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Kathryn K. Harrington, employee / applicant; v. Laidlaw Transit, Inc., employer; and National Union Fire Insurance Co., insurer / defendants; Case No.9324158; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of September, 1996.

                             _________________________________

                             Charles E. Davis, Clerk
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