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DANNY R. SLOAN,



)








)
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)
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)
INTERLOCUTORY








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9414348

COMMERCIAL CONTRACTORS, INC.,

)








)
AWCB Decision No. 96-0386




Employer,


)








)
Filed with AWCB Anchorage



and




)
September 19, 1996








)

INSURANCE COMPANY OF NORTH AMERICA,)








)




Insurer,


)




  Defendants.

)

___________________________________)



Employee's request under AS 23.30.041(d) that we review the determination of the Reemployment Benefits Administrator (RBA) that he is not eligible for reemployment benefits was heard at Anchorage, Alaska on September 5, 1996.  Employee was present and represented himself.  Attorney Constance Livsey represents Defendants.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee was born in 1973, and is 23 years old.  Defendants admit Employee was injured in the course and scope of his employ​ment on July 26, 1994 while lifting a range.  


On March 17, 1995, reemployment specialist Loretta Cortis wrote to Defendants stating:  


Danny Sloan was injured on-the-job on 7/26/94 while performing his usual and customary job duties as a Warehouseman for Commercial Contractors.  Mr. Sloan and Becky Bass of Commercial Contractors were spoken to by telephone.  Both described Mr. Sloan's position at the time of injury as heavy.  Becky Bass reviewed the SCODOT and verified it's [sic] accuracy.


As the development of a SCODOT was your only request on this file it will be closed.

Attached to Cortis's letter was a job description entitled "Warehouseman."  Listed on that job description were "Truck Driver, Heavy, 905.663-014,"  and "Material Handler, 929.687.030."   The strength required for this job was "Heavy - exert force of 50-100 lbs. occasionally, or 25-50 lbs. frequently . . . ." 


On June 5, 1995 Defendants requested under AS 23.30.041(c) that the RBA assign a reemployment specialist to evaluate Employee for reemployment benefits.  On July 5, 1995 an RBA Designee assigned Terry McCarron to perform the evaluation.


On September 29, 1995 McCarron filed a report with the RBA.  In that report, he noted Employee graduated from high school in 1991.  He also stated Employee had attended Alaska Junior College, receiving an associates degree in electronics.  McCarron stated that at the time of his injury Employee was working as an "appli​ance delivery driver."  In McCarron's opinion, under the United States Department of Labor's Selected Characteristics of Occupa​tions Defined in the Dictionary of Occupational Titles (SCODDOT) the occupational description "that most closely repre​sents Mr. Sloan's position is that of Van Driver . .  . .  The last sentence indicates that a Van Driver may deliver such items as large appliances."  (McCarron September 29, 1995 report.)


Attached to McCarron's evaluation were five SCODDOT job descriptions, among them one for "Van Driver" as well as a combined description for truck driver/material handler.



J. Michael James, M.D., evaluated Employee in May 1995. Dr. James reviewed the physical capacities evaluation (PCE) performed by the physical therapist at Body Ergonomics and Rehabilitation, Inc. (BEAR).  The only SCODDOT job description attached to the PCE was the combined description for truck driver/material handler. He reported he doubted Employee would be able to return to work as a "deliveryman/warehouseman" for Employer because they "apparently deliver a lot of ranges and other appliances, and I do not believe he would be able to continue this for any length of time.  I believe he would be best served by seeking an occupation in the medium to medium-heavy work category, most likely medium."  (Dr. James's May 17, 1995 Independent Medical Evaluation.)


Relying only upon the BEAR PCE, McCarron concluded Employee physically could not return to work as a van driver.  (McCarron Eligibility Evaluation.)  McCarron considered other jobs that exist in the labor market which Employee had held in the 10 years before the injury.  McCarron believed Employee had the physical capacities to work as a fast food cook and a pizza baker, jobs which he had held in the 10 years before the injury.  McCarron indicated there were 74 openings in the statewide labor market for these jobs.  McCarron also indicated Employee met SVP for electronics technician based on his associates degree.  


On October 11, 1995 the RBA notified Employee he could not decide his eligibility because McCarron's report lacked a physician's prediction of Employee's physical capacities.  The RBA notified McCarron to provide an addendum with a physician's predication.  On March 7, 1996, the RBA wrote to McCarron and notified him Employee's case was being reassigned to another rehabilitation specialist because McCarron had failed to complete the evaluation.  The RBA reassigned the case to V. Pete Mihayl. 


On June 3, 1996 the RBA received Mihayl's eligibility evaluation.  Mihayl stated Employee completed the 11th grade, and later got his GED.  Mihayl noted Employee got an associates of arts degree in electronics, and was currently enrolled at the Universi​ty of Alaska, Fairbanks, (UAF) in an electrical/electronics engineer​ing program.  He listed Employee's work history as:  "'89 - '91 Fast Food Worker - Pizza Hut; (8) mos Carpenter's Helper . .. (7) mos fast Food Worker - Pizza Hut; '93 - DOI Warehouseman and/heavy delivery."  Mihayl found Employee worked all of these jobs long enough to have the skills to compete in the labor market (SVP).


Using the SCODDOT description for "fast food worker," Mihayl found this was classified as "light" duty work, with no lifting over 20 pounds.  For the job at the time of injury, Mihayl used the SCODDOT job description of "Delivery Truck Driver, Heavy."  This is classified under SCODDOT as "medium" duty work, requiring exerting up to 50 pounds of force occasionally to move objects.


Mihayl considered Dr. James's May 1995 evaluation and the BEAR PCE.  The PCE evaluator found Employee had the ability to perform "medium" lifting -- up to 50 pounds.  Mihayl recommended Employee be found ineligible for further benefits because he had the physical capacities to work as a "delivery truck driver, heavy."  
Mihayl also recommended Employee be found ineligible because, in the past 10 years, he had been employed as a fast food worker, which is light-duty work.  He also noted Employee had an associates of arts degree in electronics, which is rated at "light" duty work.


On July 9, 1996 the RBA wrote to Employee that he was not eligible for reemployment benefits, stating: "Dr. Michael James has released you to do medium level work.  Additionally, you have worked in jobs in the 10 years before your injury that require light duty work."  On July 21, 1996 we received Employee's request that we review the RBA's determination.


At the hearing Employee testified he worked in the fast food industry while he was in high school. At that time he worked part-time, 20 to 30 hours per week.  He lived at home and was supported by his parents. He testified he never completed an associates degree.  He only attended Alaska Junior College for one year, and then the school closed.  Since that time, he has attended UAF for one semester and went to summer school.


Regarding his work at the time of injury, Employee testified his job required him to load and unload heavy appliances, many of them in excess of 50 pounds.  Employee testified his job required delivering other household items, such as carpet, tile, mirrors, files and commercial glass.  He testified the descrip​tion chosen by McCarron of "van driver" more closely matched his duties at the time of injury.


Mihayl testified he obtained a description of Employee's job duties at the time of the injury from Employee.  He had not contacted Employer.  Mihayl testified he chose "truck driver, heavy" as the most appropriate job description because Employee was not hired as a furniture mover.  Mihayl testified that, after learning more about Employee's job duties as described at the hearing, it is possible that "van driver" was a more accurate description of Employee's job duties. 


Regarding Employee's work in the fast food industry, Mihayl testified Employee meet SVP for a fast food worker, but not SVP for a manger in the fast food industry. Mihayl testified that the labor market for fast food workers was part-time work, about 20 to 30 hours per week.  According to Mihayl, only managers work full-time, 40 hours a week.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.041(d) provides in part:



Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e) states:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


The issue before us is whether the RBA abused his discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper mo​tive.' [footnote omitted]. Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).


AS 23.30.041(e)(2) requires a physician's prediction that the employee will have physical capacities:


[T]hat are less than the physical demands of the employee's job as described in the United States Department of Labor's `Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles' for . . .



(2)  other jobs that exist in the labor market that the employee has held or received training for within the 10 years before injury. . . .


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  More recently in Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court held that we properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination.  In reaching its opinion the court discussed subsection 41(e)'s requirement that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities."  Id. at 6.


The court further elaborated upon AS 23.30.041(e) in Moesh v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994).  In Moesh, the court based its opinion upon the superior court's order which stated in part:


AS 23.30.041(e) provides three conditions that must be met to become eligible for reemployment benefits.  First, the employee must timely request reemployment benefits. Second, a physician must predict that the employee will not be physically capable of performing the work he performed at the time of the injury.  Third, a physician must predict that the employee will not be physically capable of performing any of the work he performed or was trained to perform within ten years prior to injury provided such work exists in the present labor market.


In this case, unlike Yahara, there is no dispute between physicians about Employee's physical capacities.  The only physician's prediction of record is Dr. James's prediction.  He reviewed the BEAR PCE  with the attached SCODDOT job description for "Truck Driver, Heavy/Material Handler."  Dr. James stated in his report:


I reviewed the patient's physical capacities evaluation. Given the MRI (disc pathology at T11-12) findings and his size, I frankly doubt that he will be able to return to work as a deliveryman/warehouseman for this type of company.  They apparently deliver a lot of ranges and other appliances, and I do not believe he would be able to continue this for any length of time.  I believe he would be best served by seeking an occupation in the medium to medium-heavy work category, most likely  medium.


We find Dr. James predicted Employee could not return to his job at the time of injury as described by the SCODDOT description selected by McCarron.  We find there is no other physician's prediction regarding Employee's ability to return to his job at the time of injury.  


We find Mihayl did not rely upon a physician's prediction, based upon the physician's review of the SCODDOT job description, in making his recommendations.  He never even submitted the SCODDOT job description he selected to a physician for a prediction.  Instead, Mihayl relied upon the BEAR PCE, which was not done by a physician, and considered the exertional demands of a delivery truck driver.  He then reached his own conclusion that Employee could return to his job at the time of injury.  We find the RBA relied upon Mihayl's prediction of Employee's ability to return to his job at the time of injury.


In Coffey v. Polar Builders, AWCB Decision No. 96-0137 (April 9, 1996), this same panel was faced with facts identical to the instant case.  The RBA Designee found Coffey ineligible for reemployment benefits despite the fact that no physician had reviewed the SCODDOT classification for his job at the time of injury and made a prediction.  The majority ruled that this was an abuse of discretion.  


In the instant case the majority again adopts the interpreta​tion of AS 23.30.041 stated in Coffey, and incorporates that interpretation by reference.  Under AS 23.30.041(e) we find the rehabilitation specialist and the RBA were required to rely upon Dr. James's predic​tion.
  See Yahara at 6.  The majority finds the RBA abused his discretion because he did not follow the require​ments of AS 23.30.041(e) in determining Employee was not eligible for reemployment benefits.


In addition, we find Mihayl did not get a full job description from Employee, and he never contacted Employer for a job descrip​tion.  We find Mihayl based his selection of a SCODDOT job classification on incomplete information.  Mihayl also admitted that it is possible that the van driver classification better describes Employee's job at the time of injury.  


Of course, the RBA also found Employee was not eligible because Employee had worked at jobs in the 10 years before the injury that require light-duty work.  The only job meeting this classification is the fast food worker.
  Regarding the fast food worker position, we find no physician reviewed the SCODDOT job description for fast food worker and made a prediction about Employee's ability to perform the duties of that position.  For this reason, the majority finds the RBA abused his discretion by not following the requirements of AS 23.30.041(e) in making his determination.  We will remand the case to the RBA to permit him to make his determination in accordance with AS 23.30.041(e).


In addition, under AS 23.30.041(e), an employee is not eligible if he or she has the physical capacities to perform other jobs "that exist in the labor market that the employee has held or received training for within the 10 years before injury."  We have reviewed Mihayl's report.  We find no information regarding the labor market for fast food workers at the time he completed his report.  Although McCarron indicated in September 1995 that employment opportunities existed in the labor market, that was more than 10 months before the RBA made his determination.  


Upon remand, the RBA may request Mihayl to provide additional information.  In view of our findings and Mihayl's testimony about the possibility that "Truck Driver, Heavy" is not the appropriate job description for Employee's job at the time of injury, the RBA should pay particular attention to SCODDOT job description selected for Employee.  In addition, Mihayl should be instructed to have a physician review the appropriate SCODDOT job descriptions, and predict Employee's ability to perform the duties as described by SCODDOT, as well as provide current information regarding the labor market.


In conjunction with the remand, we note the RBA never addressed the fact that the Employee worked in the fast food industry when he was a minor, and has not worked in that industry since he became an adult.  In view of the restrictions upon working conditions and the many other protections the law extends to minors,  See  AS 23.30.220(a)(8) (AS 23.30.220(a)(3) at the time of Employee's injury); AS 23.10.325 et. seq.; AS 13.26 et. seq., we find the RBA should determine whether work performed as a minor should be considered as a basis to find an employee ineligible.    While this potential problem with a minor's work history was noted by the court in Moesh, 877 P.2d 765, n.2, it did not rule on the issue. 


ORDER

The RBA's determination is remanded in accordance with this decision.


Dated at Anchorage, Alaska this 19th day of September, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom            


Rebecca Ostrom,



Designated Chairman



 /s/ Harriet Lawlor            


Harriet Lawlor, Member

DISSENT of Member Rooney:


Although I agree with the outcome reached by the majority in this case, I disagree with the majority's reasons for concluding the RBA abused his discretion in relying upon Mihayl's report.  As I stated in Coffey, I believe AS 23.30.041(e) requires a physician's prediction when an employee is found eligible for reemployment benefits. A literal reading of subsection 41(e) does not require a physician's prediction when the RBA determines an employee is ineligible for reemployment benefits.  



 /s/ Florence Rooney            


Florence Rooney, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Danny R. Sloan, employee / applicant; v. Commercial Contractors, Inc., employer; and Insurance Company of North America, insurer / defendants; Case No. 9414348; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of September, 1996.

                             _________________________________

                             Mary Malette, Clerk
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     �We note that the RBA initially recognized the need for a physician's prediction based on the SCODDOT job description when he found McCarron's report incomplete.  For some reason, he did not follow this approach in reviewing Mihayl's report.  


     �Contrary to Mihayl's and McCarron's reports, Employee testified under oath that although he attended Alaska Junior College for one year, he did not get a degree.  Neither rehabilita�tion specialist indicated that with just one year of college work toward a degree he meet SVP to be employed in the electronics industry.





