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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512
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LAURA R. LINDSLEY,



)








)




Employee,


)




  Respondent,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9502979

LAIDLAW TRANSIT, INC.,


)








)
AWCB Decision No. 96-0389




Employer,


)








)
Filed with AWCB Anchorage



and




)
September 19, 1996








)

NATIONAL UNION FIRE INSURANCE CO.,
)








)




Insurer,


)




  Petitioners.

)

___________________________________)


This matter was heard on August 20, 1996, in Anchorage, Alaska.  The employee was present and represented herself.  The employer and its insurer were represented by attorney Constance E. Livsey.  The record closed at the conclusion of the hearing.


ISSUES

1. Whether we should decide if the Reemployment Benefits Administrator Designee (RBA) abused her discretion in determining that the employee was eligible for reemployment benefits.


2. Whether we should exercise our discretion under AS 23.30.095(k) to order a Second Independent Medical Evaluation (SIME).


STATEMENT OF THE EVIDENCE


It is undisputed that the employee was injured while working for the employer as a school bus driver on February 9, 1995, when she tripped on a wheelchair lift while loading a student.  She says she fell across the lift and landed on her left thigh and hip.  (F. Leland D. Jones, M.D., report dated 2/9/95).  At this time, Dr. Jones questioned whether the employee had suffered a neck and back sprain and a subluxation at the C2-3 level.  In his report, he also noted that a computerized tomograph (CT) scan of the neck showed no fractures or dislocations, but did show disc disease and deterioration from the C3 to the C5 levels.  (Id.).  In his report dated March 16, 1995, Dr. Jones noted that he reviewed a recent magnetic resonance image (MRI) scan which was essentially negative except for signs of degenerative disc disease at the C3-4 and C4-5 levels.  He diagnosed neck sprain injury, and opined that there was not much more he could do for the employee.  


On February 24, 1995, the employee started treating with James Chapnik, D.C., who became her treating physician.  The employee was treated by Dr. Chapnik on a weekly basis until September 1995 when treatments were given on a monthly basis.


On March 25, 1995, the employee was seen by Spencer D. Greedyke, M.D. and Richard L. Paterson, D.C., of Western Medical Consultants, Inc. for an employer's medical evaluation.  In the panel's report (dictated by Dr. Greedyke) it was stated:


Ms. Lindsley states that she fell on her left side on February 9, 1995, while pulling a wheelchair onto a lift on her bus.  She continued to work despite lower back pain, shoulder and neck pain and a resultant headache . . . . Ms. Lindsley did have mild prior intermittent neck pain before this event, but states that since her February 1995 fall she has had more constant  deep neck pain.  This pain progresses to a headache on a daily basis.  She . . . does complain of bilateral intermittent numbness in the ulnar aspect of her middle fingers as well as the ring and small fingers bilaterally.


She states that currently her lumbar spine injury provides minimal disability and is only intermittently painful.  She states that her cervical discomfort is constant and results in decreased mobility and severe limitation of her functioning in activities of daily living.


The panel's impression was: 1. History of fall at work in February 1994 and on February 9, 1995; 2. Degenerative disc disease by MRI scan, C4-5 and C5-6; 3. Persistent cervical paraspinous pain without radicular symptomatology; and 4. Lumbosacral pain, chronic, possibly due to degenerative disc disease in the lumbar spine.  In response to questions posed by the employer, Dr. Greendyke stated in part:


-- In the opinion of this examiner, Ms. Lindsley's present condition is due in part to the accidents sustained in 1994 and 1995.  Ms. Lindsley relates no direct trauma to the head and neck during these falls but does state that her symptomatology worsened significantly after each event.  It must therefore be surmised that she has an underlying predisposition for degenerative disc disease in the cervical spine which was exacerbated by these injuries which occurred while at work.


-- After reviewing the medical records, obtaining a careful clinical history and examination, no evidence of any pre-existing or concurrent medical conditions other than the cervical degenerative disease mentioned above was uncovered which might be retarding her recovery.  It has been only six weeks since her injury, she continues to improve; I feel she is on course for a reasonable recovery from this injury.


-- In my opinion, Ms. Lindsley is not medically stable at this time.  I anticipate that her discomfort will continue to improve slowly over the next six to eight weeks, and that barring further injury, she will be medically stable at that time.


-- I do believe that Ms. Lindsley is capable of returning to light duty at the present time.  Restrictions that should be placed upon her would be (1) no driving duties, (2) no lifting more than 15 pounds, and (3) no duties in a cold environment. . . .


-- Any course of treatment designed specifically to treat Ms. Lindsley's spine condition will probably only worsen her discomfort. . . .


On April 18, 1995, the employee was examined by Davis C. Peterson, M.D., who diagnosed: 1. Chronic central to left sided neck pain with no clear cut rediculopathy; 2. C5-6 degenerative disease, not clearly related to injury; 3. No evidence of fractures or traumatic pathological subluxation; 4. Question myofascial pain syndrome; and 5. Doubt RSD [reflexive sympathetic dystrophy], right upper extremity.  The doctor concluded by stating:  "I see no surgical pathology and would anticipate improvement with time.  I do not see anything that would suggest a permanent partial impairment in this situation."


At the referral of Dr. Chapnik, the employee was seen by Larry A. Levine, M.D, on August 3, 1995, for a electromyography (EMG) for cervical radiculopathy.  In taking a history from the patient, he noted:


Currently she states that her left shoulder pain is somewhat diminished. . . .


She maintains that she has the right shoulder pain and is having good relief from chiropractic care two days ago.  She does report that her hand, particularly her right fingers, turn somewhat blue with exposure to cold, etc. as well as randomly.

The doctor impression was: 1. Normal electrodiagnostic studies; and 2. Probable myofascial component to pain given the essentially normal examination on today's date.


In a "To Whom It May Concern" letter dated August 18, 1995, Dr. Chapnik stated in part, "Due to the nature of her injury and how she has responded to treatment, it is my opinion that Laura Lindsley should not return to driving a bus.  I believe she would be best served by performing an occupation that is less physically demanding."


Upon the referral of Dr. Chapnik, Edward J. Barrington, D.C., examined the employee and reviewed her medical records, and issued a report on August 23, 1995, which stated in part:


I feel this lady's right arm discomfort, . . . presents from two particular sources, the cervical spine and her right bicipital tendon. . . .  She shows no evidence of dystrophic changes in her right arm, but I feel that her attending physician should watch for any changes indicating reflexive sympathetic dystrophy . . . of the right upper extremity and provide appropriated treatment modalities."

The doctor performed a impairment evaluation of the employee's lumbar and cervical spines under the American Medical Association Guide to the Evaluation of Permanent Impairment, 3rd Ed. (1988).  Regarding the employee's neck, the doctor gave a 11% whole person permanent partial impairment (PPI) rating, and for the lumbar spine he gave a 12% whole person PPI rating, for a combined PPI rating of 22%.


On September 18, 1995, the employee filed with the RBA a request for eligibility evaluation for reemployment benefits under AS 23.30.041(c).


Dr. Jones' chart notes dated September 27, 1995 reflect that the doctor thought the employee may have a rotator cuff tear.


On September 30, 1995, the employee was seen by Richard L. Peterson, D.C., and Michael G. McNamara, M.D., with Western Medical Consultants, Inc. for another employer's medical evaluation. The doctors' impression was 1. Degenerative disc disease as indicated by MRI scan; 2. Possible degenerative disc disease of the lumbar spine; and 3. Continuing, spreading subjective complaints which are not substantiated by objective findings.  In response to questions posed by the employer, the doctors stated:


The panel does not attribute her present condition to the described injury of February 9, 1995.  Instead, the panel is of the opinion that Ms. Lindsley demonstrates multiple subjective complaints which cannot be substantiated on examination. In fact, her examination is so inconsistent that the panel feels we cannot rule out strong psycho-social factors interfering with recovery. . . . There is also the passage of time in which she should have been considerably better, yet she alleges she is severely worse since last seen by the previous panel in March 1995.  Consequently, the panel cannot rule out that her symptoms may be based upon preconceived ideas of expected symptoms, chronic pain behavior, emotional disorders or malingering.  In this particular case, malingering is a diagnosis the panel strongly feels cannot be ruled out.


The panel believes she is medically stationary as of this date, . . . 


[W]e believe she could return to work at this time on a physical basis without restrictions.


The panel does not believe the current course of treatment [chiropractic] is curative or palliative.  Furthermore, in light of her increasing subjective complaints, we cannot rule out that further treatment may reinforce her subjective complaints.


The panel does not believe there is any impairment in relationship to her industrial injuries and feels strongly that her subjective complaints are not substantiated by objective findings.


At Dr. Jones' direction, John R. Fischer, M.D., performed an "MRI Extremity Upper Joint on October 5, 1995.  The doctor's impression was:


Prominent arthritic change of the AC joint producing mild impingement on the musculotendinous junction of the supraspinatus but without abnormal signal in the muscle itself indicating this is probably not symptomatic.  There is edema of soft tissues around the AC joint.  There is minimal increased signal in the supraspinatus tendon just proximal to its insertion, more likely related to mild inflammation than partial tear.  No other abnormality seen.


On October 10, 1995, Dr. Fischer performed a "MRI spine lumbar no contrast," and his impression was:


Degeneration of disc L4-6 with diffuse bulging of this disc.  Density seen in the right neural foramen at L2-3 only on axial projections, not visible on sagittal views.  If this could be related to the patient's symptoms we would be happy to obtained [sic] additional views of this area to evaluate further.


On October 16, 1995, the employee was seen and evaluated by Robert E. Gieringer, M.D., who stated in his report:


I told her that she has choices; to wait and see how things would go, the condition may gradually subside.  In the interim she may get an injection and this will at least temporarily make her better, or she can have the joint operated with a Mumford arthroplasty or acromioclavicular joint resection.  I told her this usually relieves the pain of the problem and that she can consider that an ace in her hand if everything else fails, including the wait and see approach, that she can go ahead and do that at any time.


I gave her an injection today to the acromioclavicular joint just about completely relieving her pain and she left the office in good condition.


In a "To Whom It May Concern" letter dated November 21, 1995, Dr. Chapnik stated in part:



Laura Lindsley has been under my care since 2/24/95.  She has been seen for right neck/shoulder/arm/hand pain, dysfunction, numbness, radiculopathies, neck pain and low back pain.  Her chief complaint was the neck/arm/hand pain which was the primary focus our treatment.  She has been seen on a regular basis resulting in temporary pain relief, but no permanent resolution. . . .



On 10/2/95 Laura presented to my office reporting profound low back pain, which 'started during the EME.' She stated 'during the EME exam when asked to squat, I squatted then went to the floor in pain. . . .'  I treated her twice with slight decrease in symptomatology, at which time a MRI was performed.  The MRI revealed 'degeneration of the disc at L4-5 with diffuse bulging of this disc.   Density seen in the right neural foramen at L2-3.'  'Additional images confirmed the presence of a soft tissue density in the right neural foramen at L2-3, most likely diagnosis being a disc herniation.'  Her low back symptomatology prior to the EME was consistent with some degenerative changes, if the disc herniation was there prior to the EME it was less symptomatic than after the EME.  I am unclear how performing the examination would have caused her disc herniation, however, it is apparent something has caused an increased in symptomatology.  


As for the ongoing concern on her fitness to return to work, it is my opinion that she would be best served by performing an occupation that would be less physically demanding.


By letter dated November 21, 1995, the RBA informed the employee that Doran Vaughan, a rehabilitation specialist with Ability Design Associates, had been assigned to complete his eligibility evaluation.


In response to a questionnaire forwarded by Vaughan, Dr. Chapnik stated on December 18, 1995 that the employee was physically capable of doing only sedentary work with the possibility of doing light work in the near future.  He did not feel that the employee would be able to perform the position she held at the time injury.  The doctor predicted that the employee would have a permanent impairment rating as a result of the injury in 1995.


On February 15, 1996, Vaughan filed with the RBA his Eligibility Evaluation Report.  In this report, Vaughan concluded:  Based on the information provided in Ms. Lindsley's previous medical reports, the medical contact with her current treating physician, and the contact with her employer at the time of injury, Ms. Lindsley meets all the eligibility criteria for Reemployment Benefits and is, therefore, eligible for retraining.

By letter dated February 27, 1996, the RBA advised the employee that, based on Vaughan's report, she had determined that she was eligible for reemployment benefits.


In a report dated April 18, 1996, Dr. Davis Peterson stated in part:


This is a follow up from over a year ago. . . . I am seeing her to day mostly for her low back pain which is fairly diffuse from the upper lumbar to the lower lumbar level with occasional radiation down the right leg into the posterior thigh and occasionally the anterolateral leg. . . . She does not have a clear claudication history and does not sound as though she has a fixed radiculopathy.  She has had no major left lower extremity symptoms. . . . She has had multiple anti-inflammatories and a variety of modalities for management, all without effect.  An MRI was done in October 1995 which showed a foraminal herniated nucleus pulposus [HNP]on the right side at L2-3.  She has not had a source of physical therapy and is not doing independent exercises that I know about.

The doctor's assessment was: "Chronic back and right leg pain, probably on a degenerative basis with questioned contribution from the L2 root and her L2-3 HNP."  Dr. Peterson stated that the employee would be starting a comprehensive back and shoulder rehabilitation program for daily back and trunk exercises.  He also said that he would give the employee a root block to assess whether she would get any improvement.  The doctor concluded: "I am inclined not to surgically threat this unless she clearly has an L2 radiculopathy and quad weakness which I cannot now clearly demonstrate.  It is quite discrete and does not appear to have a major impinging effect on the existing nerve root."  


On March 8, 1996, the employer filed a petition appealing the RBA's determination that the employee was eligible for reemployment benefits.  


A prehearing conference was held on July 15, 1996.  In a summary of what transpired at that conference, it was stated:


Parties agree that there is a medical dispute and that an SIME is needed.  They agreed to an oral hearing on 8-8-96, to continue the RBA appeal hearing and on the SIME issue.  EE and Barnhill will each complete an SIME Form (given to the parties as PH), attache copies of the medical reports which support the dispute, and file three copies with the board and serve one copy of the opposing side by 8-5-96. . . .


A hearing was held August 20, 1996 to determine whether to bifurcate the RBA appeal and the SIME issue.  The parties agreed that each of these issues should be dealt with separately because  SIME findings could be helpful to the RBA if she were to reconsider her determination of eligibility.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. RBA appeal.


Because it is undisputed that the findings and conclusions of our independent medical evaluator could have a direct bearing on what the RBA would consider on remand, we find it imperative that SIME issue be decided in the first instance.  The facts in this case are similar to those in Gates v. State of Alaska, AWCB Decision No. 90-0232 (September 21, 1990).  In that case pending before the board were the issues of whether a SIME should be ordered and whether the RBA's decision should be remanded for reconsideration.  The board stated:


We will remand Employee's claim for reemployment benefits to the [RBA] with the request that he review his . . . decision in light of . . . the new independent medical evaluation we will order.  


If after receipt and consideration of the new medical evidence, the [RBA] again determines Employee is ineligible for reemployment preparation benefits, Employee may seek review of that decision under AS 23.30.041(d).


In light of panel's reasoning in Gates, we find that it is necessary that the SIME question be determined before we can correctly decide whether the RBA abused her discretion in finding the employee eligible for reemployment benefits.  Accordingly, the  RBA's determination is remanded to her for reconsideration after the SIME report is reviewed by her. 

II.  SIME.



AS 23.30.095(k)
 provides:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . . 


We find there are several medical disputes between Dr. Chapnik, the employee's attending physician, and Dr. Barrington, the physician Dr. Chapnik referred the employee, and Drs. Greendyke, Richard Patterson, and Dr. McNamara, the employer's independent medical evaluators regarding:


1, Compensability.


As of November 21, 1995
, Dr. Chapnik was treating the employee for injuries sustained in her work-related accident on February 9, 1995.  In their report dated September 30, 1995, Drs. Peterson and McNamara stated: "The panel does not attribute her present condition to the described injury of February 9, 1995."


1. Degree of impairment:  


On August 23, 1995, Dr. Barrington gave the employee a PPI rating of 22% of the whole person.  On their report dated September 30, 1995, Drs. Patterson and McNamara stated that PPI rating was, in essence, 0%.  


2. Functional capacity.


In his letters of August 18, 1995 and November 21, 1995, Dr. Chapnik stated that the employee should find work that was not as physically demanding as bus driving.  In a questionnaire signed by Dr. Chapnik on December 18, 1995, he stated he felt the employee was capable of only doing sedentary work with the possibly doing light work later on in the future.  In their report of September 30, 1995, Drs. Peterson and McNamara stated that the employee was physically capable to return to work without restrictions.


Because the doctors take such opposing views regarding the issues in question, we find we should exercise our discretion under AS 23.30.095(k).  We find the SIME must be performed by a physician on our list unless we find that a physician on our list is not impartial.  (8 AAC 45.095(f)).  We find from the nature of the employee's condition that the SIME should be performed by a physician specializing in orthopedics.  The two physicians specializing in orthopedics on our list are Douglas Smith, M.D., and Edward Voke, M.D.  The parties have stated on their SIME form that the employee has not been seen by wither Dr. Smith or Dr. Voke.  We find that Dr. Voke is an impartial physician with the qualifications to perform the examination.


ORDER

1.  The employer's petition for review of the RBA's determination is denied, and its request is remanded to the RBA for consideration after the SIME report is reviewed.


2.  Dr. Voke shall perform the SIME.


3.  The parties shall proceed as follows:


A.  All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  The parties may submit up to three questions within 15 days of the issuance of this decision and order for us to consider including in the letter to the SIME physician.  The questions should relate to the issues currently in dispute.


B.  The employer shall prepare two copies of all medical records in its possession, including physician's depositions, put the copies in chronological order by date of treatment, number the pages consecutively, put the copies in two binders, and serve the binders on the employee with an affidavit verifying the binders contain copies of all medical records in the employer's possession regarding the employee.  This must be done within 10 days of the issuance of this decision and order.


C.  The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us with 10 days after the employee receives them, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders with us within 10 days of the issuance of this decision and order.


D.  If either party receives additional medical records or physicians' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions.


E.  The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME physician.  The employee shall prepare the list within 10 days of the issuance of this decision and order, and serve it on the employer.  The employer shall review the list for completeness.  The employer shall file the list with us within 15 days of the issuance of this decision and order.   


F.  Other than the film studies which the employee hand carries to the SIME physician and the employee's conversation with the SIME physician's office about the examination, neither party shall have contact with the SIME physician, the physician's office, or give the SIME physician any other medical information, until the SIME physician has submitted the SIME report to us.


G.  If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician's office.


Dated at Anchorage, Alaska this 19th day of September, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ Harriet M. Lawlor          


Harriet M. Lawlor, Member



 /s/ Philip E. Ulmer            


Philip E. Ulmer, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Laura R. Lindsley, employee / applicant; v. Laidlaw Transit, Inc., employer; and National Union Fire Insurance Co., insurer / defendants; Case No.9502979; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of September, 1996.

                             _________________________________

                             Charles E. Davis, Clerk

SNO
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     � In Lindsley v. Laidlaw Transit, Inc., AWCB Decision No. 96-0274 (July 10, 1996), we memorialized our decision at the conclusion of the June 6, 1996 hearing, continuing the hearing to allow the employee to obtain legal representation.


     � Amended by Chapter 75, §4, SLA 1995.


     � The medical document we have from Dr. Chapnik.





