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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WAYNE TAURMAN,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9223790

SHEYMA CONSTRUCTORS,


)








)
AWCB Decision No. 96-0390




Employer,


)








)
Filed with AWCB Anchorage




 
and


)
September 19, 1996








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for reemployment benefits and attorney fees on April 24, 1996 in Anchorage, Alaska.  The employee was present and represented by attorney Chancy Croft.  Attorney Richard Wagg represented the employer.  We closed the record at the conclusion of the hearing.  We reopened the record in Taurman v. Sheyma Constructors, AWCB Decision No. 96-0210 (May 24, 1996)(Taurman I) and requested the parties to submit additional briefing.  We closed the record on August 20, 1996, when we next met after the parties submitted their briefing.


ISSUES

1. Whether the employee's vocational rehabilitation benefits are permanently terminated under AS 23.30.041(g). 


2. Whether the employee is entitled to attorney fees and legal costs. 


SUMMARY OF THE EVIDENCE

On October 27, 1992, the employee tore the lining of his lower stomach wall during the course and scope of his employment.  In November of 1992, the employee underwent a surgical repair of his hernia.  The employer paid the employee's temporary total disability and medical benefits.  On May 12, 1993 the employee returned to work.  He continued to work until September, 1994.  


On June 5, 1995, Deanna Olson, M.D., performed an examination on the employee at the request of the employer.   She rated the employee at 30% permanent partial impairment (PPI).  (Olson June 5, 1995 report).   On July 11, 1995, the employer commenced PPI payments at a weekly rate of $533.72, effective May 1, 1995.  


On August 23, 1995, the Reemployment Benefits Administrator (RBA) found the employee eligible for reemployment benefits.  In his letter to the employee, the RBA stated:


Your failure to respond may effect your entitlement to benefits pursuant to AS 23.30.041(g) which states, "Within 10 days after the employee receives the administrator's notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of employee's selection of a rehabilitation specialist. . . ."


On August 30, 1995, the employee sent a signed statement to the RBA stating he did not want to receive reemployment benefits.  At the hearing, the employee testified that he did this in reliance on receiving benefits based on his 30% PPI rating.  As he never received a controversion notice from the employer, he expected his payment to be paid in a lump sum if he waived rehabilitation benefits.  He stated he would not have waived such benefits if he had known he was not going to get the lump-sum payment.  The employer continued making bi-weekly PPI payments.  On October 20, 1995, the employee filed an Application for Adjustment of Claim seeking the full 30% PPI benefits paid in a lump sum.  


At the request of the employer, Shawn Hadley, M.D., performed a review of the employee's medical records in October of 1995.  She rated the employee at 4% PPI.  On November 3, 1995 the employer controverted any PPI greater then 4% and discontinued the employee's bi-weekly payments.  On January 10, 1996 the employee made a second request for a reemployment benefits evaluation.  On January 22, 1996, the employer submitted an opposition to the employee's request, stating in part:


A reemployment benefits eligibility evaluation has already been performed.  The Reemployment Benefits Administrator (RBA) found employee eligible for reemployment benefits on 08/23/95 and requested that employee choose and identify a rehabilitation specialist to prepare a reemployment plan within 10 days of receipt of the notice.  On 08/30/95, employee indicated that he did not want to receive reemployment benefits. . . . Accordingly, employee has waived his claim and is not entitled to reemployment benefits.


At the April 24, 1996 hearing, the employer argued, in closing arguments, raised the issue of the employee's failure to request a rehabilitation specialist within ten days after the employee received notification of eligibility for benefits.  In Taurman I, we requested additional briefing on that issue.  


The employee argued that the employer did not timely raise the issue, therefore it waived that defense and we should not consider it.  Even if we do consider the issue, the employee argued, we should find the employee eligible for reemployment benefits.  The employee argued he should not be precluded from receiving benefits merely for failing to give timely notice.  Furthermore, the employee argued, the employer has not been prejudiced since the employee has now selected a specialist.


The employer argued the employee's waiver of reemployment benefits was before us at the time of the hearing.  The employer further argued failure to timely select a rehabilitation specialist waives an employee's right to reemployment benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.050 states in pertinent part: 



(c)(5)The evidence presented at the hearing will be limited to those matters contained in the application, petition, and answer, except as otherwise provided in this chapter. . . .



(f)(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.


 AS 23.30.041(g) provides in pertinent part:


Within 10 days after the employee receives the administrator's notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee's selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan. . . .


We find the employer properly raised the AS 23.30.041(g) defense in its January 22, 1996 Opposition.  We find the employee was notified of the defense at that time.  In addition, we find the employer argued the defense at the hearing.  Therefore, pursuant to 8 AAC 45.050, we find the AS 23.30.041(g) defense was properly before us at the April 24, 1996 hearing.


AS 23.30.041(g) does not expressly state what happens if an employee fails to select a specialist. We have not adopted  regulations to implement this section.  However, the Alaska Supreme Court has held that unless the context of the statute indicates otherwise, the use of the word "shall" denotes a mandatory intent.  Fowler v. City of Anchorage, 583 P.2d 817, 820 (Alaska 1978).   See also Smythe v. Nana Oilfield Services, AWCB Decision No. 94-0325 (December 22, 1994); Taurman v. Sheyma, AWCB Decision No. 96-0210 (May 24, 1996).  


Because of this mandatory language, we find, if the employee does not comply with AS 23.30.041(g), that employee's entitlement to benefits shall be suspended or terminated.  Fields v. Doyon Drilling, 4FA-94-2790 (November 21, 1995) at 11.
  


We have consistently held that any termination of benefits after eligibility is not to be permanent in nature. Decker v. Price/Northland, AWCB Decision No. 95-008 (January 17, 1995); Sanders v. Trailer Craft, Inc., AWCB Decision No. 94-0308 (December 2, 1994).  The holding is supported by the Superior Court.  See, Fields v. Doyon Drilling, at 12; Low v. Phoenix Seafoods, 3AN-93-6109 (July 10, 1995). See also,   We agree with  Low, Fields, Decker, and Sanders's reasoning and adopt it here.  Accordingly, we deny and dismiss the employer's request to permanently terminate or suspend the employee's reemployment benefits.   Therefore, once the employee chooses a rehabilitation specialist, the employer shall resume reemployment benefits. 


We must next determine whether to award attorney fees and costs to the employee.  AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to  claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensa​tion, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensa​tion or medical and related benefits ordered.  


We find the claim was controverted by a written controversion notice and by a refusal to pay compensation. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979). The employee seeks an award of reasonable attorney's fee under subsection 145(b) for the benefits obtained.  We find the employee retained an attorney who successfully prosecuted some issues on his claim.   

     Attorney Croft's affidavit claims 38.70 hours for time spent in this case at an hourly rate of $200.00 per hour.  See Holmes v. Providence Extended Care Center, AWCB Decision No. 96-0372 (September 11, 1996).  Attorney Croft also worked additional hours of an unknown amount after the submission of that affidavit.


We consider the nature, length, and complexity of the services performed, the benefits resulting to the employee, and the amount of benefits involved as required by 8 AAC 45.180(d)(2).  We conclude the requested 38.70 hours are reasonable and necessary, and find the $200.00 per hour acceptable.  We find the nature of this claim was litigious, the time period was somewhat lengthy and the medical issues made it complex.


We find the employee prevailed on approximately sixty-six percent of his claim.  He prevailed on the vocational rehabilitation dispute.  He did not prevail on the PPI issue. Therefore, we will award sixty-six percent of the requested fees.  Sixty-six percent of 38.70 hours is 25.54 hours.  The employer shall pay $5,108.40 in legal fees.  We retain jurisdiction to determine amount of additional fees incurred after the submission of the April 16, 1996 affidavit.


The employee requested payment of legal costs, and submitted an itemized statement.  8 AAC 45.180 provides in pertinent part:


(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant:


(2) court reporter fees and costs of obtaining deposition transcripts; . . .


(3) costs of obtaining medical records; . . .


(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition; . . .


(10) long-distance telephone calls, if the board finds the call to be relevant to the claim; . . .


(12) reasonable costs incurred in serving subpoenas issued by the board, if the board finds the subpoenas to be necessary; . . .


(14) fees for the services of a paralegal or law clerk, . . .


(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented; . . .


(17) other costs as determined by the board.


The employee claims costs of $1,076.03.  We find these costs reasonable.  The employer shall pay these costs. 


ORDER

1. This matter is referred to the Rehabilitation Benefits Administrator in accordance with this decision and order.


2. The employer shall pay the employee's attorney fees in the amount of $5,108.40 and legal costs in the amount of $1,076.03.  We retain jurisdiction to resolve any future disputes.


Dated at Anchorage, Alaska this 19th day of September, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna            


Patricia Huna, 



Designated Chairman



 /s/ Harriet Lawlor          


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Wayne Taurman, employee / applicant; v. Sheyma Constructors, employer; and Alaska National Ins. Co., insurer / defendants; Case No.9223790; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of September, 1996.

                             _________________________________

                             Mary E. Malette, Clerk
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     � Although the court in Fields uses the word "cease," we find the definition of that word is analogous to the word "terminate"  or "suspend."





