CHARLES W. HUGHES v. KERNER COX


[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CHARLES W. HUGHES,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9403212

KERNER COX d/b/a



)

K C TRANSPORT,




)
AWCB Decision No. 96-0403

(Uninsured),




)




Employer,


)
Filed with AWCB Anchorage




  Defendant.

)
September 27, 1996 

___________________________________)


Employee's request for a supplementary order of default, an award of medical expenses, additional compensation under AS 23.30.155(f), and interest was heard at Anchorage, Alaska on September 17, 1996. Employee was present and represented himself.  Defendant appeared and represented himself.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS


On May 30, 1996 we filed a decision and order (D&O) awarding Employee $12,150.00 in permanent impairment benefits, an additional $3,037.50 under AS 23.30.155(e) for late payment of the permanent impairment benefits, $6,405.00 for medical expenses, additional compensation under AS 23.30.155(e) for late payment of the medical expenses, and interest on the permanent impairment and medical benefits.  Hughes v. Kerner Cox, AWCB Decision No. 96-0212 (May 30, 1996.  We incorporate by reference the facts stated in that D&O.  The total awarded was $24,045.61.


Employee testified at the September 17, 1996 hearing that Defendant has not paid any of the benefits awarded in our May 30, 1996 order.  Defendant admitted he had not made any payment.
  Employee requests a supplementary order of default under AS 23.30.170.  Employee also requests additional compensation (a penalty) under AS 23.30.155(f) for Defendant's failure to pay as ordered in our previous D&O, and an award for the continuing interest due on the unpaid benefits. 


Employee testified that, since the May 23, 1996 hearing, he obtained additional treatments at Community Chiro​practic Clinic.  His bill now totals $6,675.00 for treatment from February 4, 1994 through July 12, 1996.  We received a copy of the billing on August 27, 1996.  Community Chiropractic Clinic submitted Physician's Reports dated June 13, June 16, and July 24, 1996 regarding Employee's treatment.


Employee testified he sent Defendant copies of his medical bills and reports by certified mail. These letters were returned by the U.S. Postal Service marked "unclaimed." Defendant testified he had not received the medical bills and reports.
  


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

AS 23.30.170 states in part:


In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default. . . .


We find Defendant was ordered to pay $24,045.61, plus continu​ing interest, in our May 30, 1996 D&O.  Based on the parties' testimony at the hearing, we find Defendant has not paid Employee any of the benefits awarded.  We declare the amount in default is $24,045.61   We find more than 30 days have passed since the compensation was due, and it has been less than one year since the default. Therefore, under AS 23.30.170 we shall issue a supple​men​tary order of default.


Employee requested an award under AS 23.30.155(f) for Defendant's failure to pay benefits in accordance with our order. AS 23.30.155(f) states:


If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 . . . .


We find the compensation payable under our May 30, 1996 award was not paid within 14 days after it became due.  We find no review or appeal of the compensation order was requested.  We conclude a 25 percent penalty is due.  In addition to the penalty awarded in our previous decision, we now award a penalty of $3,037.50 on the unpaid permanent impairment benefits, a penalty of $1,601.25 on the unpaid medical benefits, and a penalty of $1,177.19 for Defendant's failure to pay the $4,628.75 previously awarded as penalties. 


In addition, interest at the annual rate of 10.5 percent continues to accrue on the benefits award in our previous D&O.  We find the benefits awarded in our previous decision and order, less the interest awarded, total $23,193.75.  Interest from the date of the last hearing, May 23, 1996, to this hearing equals $820.68 ($23,193.75 x 10.5% x 123 days ( 365 days). 


Employee also requested an award for the additional treatments he has received.  Because Employee's mailings to Defendant were returned, we find Defendant was not been properly served
 with the evidence and did not have an opportunity to review the medical bills and reports.  Now that Defendant has been served with the medical bills and reports, Employee may file another affidavit of readiness for hearing regarding his claim for payment of these medical bills, interest, and a penalty.  We will retain jurisdic​tion to determine these claims.     


ORDER

1.
Employer shall pay Employee a penalty of $3,037.50 for failing to pay the permanent partial impairment benefits awarded in our previous decision and order.


2.
Employer shall pay a penalty of $1,601.25 for failing to pay medical expenses awarded in our previous decision and order.


3.
Employer shall pay an additional penalty of $1,177.19 for failing to pay the penalties awarded in our previous decision and order. 



4.
Employer shall pay interest, from May 23, 1996 to September 17, 1996 on benefits previously awarded in the sum of $820.68.


5.
We retain jurisdiction to determine Employee's claim for an award for medical treatment received after May 17, 1996.


Dated at Anchorage, Alaska this 27th day of September, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom                


Rebecca Ostrom, 



Designated Chairman



 /s/ Florence Rooney                


Florence Rooney, Member



 /s/ Patricia Vollendorf            


Patricia Vollendorf, Member

RJO:rjo


The compensation payable under terms of this decision, is due on the date of filing and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Charles W. Hughes, employee / applicant; v. Kerner Cox d/b/a K C Transport, employer (uninsured); / defendant; Case No. 9403212; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of September, 1996.



_________________________________



Brady D. Jackson, III, Clerk

  SNO

�








     �Defendant testified he was under the impression he had to pay the amount awarded in full, and could not make partial payments.  He was advised at the hearing that he could make partial payments, and he should get a receipt from Employee when he makes a payment.  To assure actual payment to Employee, he should pay in cash, by  certified check, or by money order.


     �Following the hearing, Defendant was served with copies of the medical bill and reports from Community Chiropractic Clinic dated June 13, 1996, July 16, 1996, and July 24, 1996.


     �Employee attempted to serve Defendant by sending docu�ments by certified mail, which Defendant did not claim.  Under our regula�tions, certified mail is unnecessary.  Under 8 AAC 45.065(c) a party may provide proof of service by filing with us an affidavit of service, a written acknowledgement by the person served, or a letter of transmittal.  The easiest way to have proof of service is to write a letter to the party served, at the parties' last known address, and list in the letter the documents (or copies of documents) accompanying the letter, and send the letter and documents (or copies) to the party.  A copy of the letter and documents must be filed with us. 







