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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JACQUELYN PARRIS-EASTLAKE,

)








)




Employee,


)




  Applicant,

)









)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9520823

STATE OF ALASKA,  



)


DEPARTMENT OF LAW,


)
AWCB Decision No.96-0405



( self-insured ),

)








)
Filed with AWCB, Anchorage




Employer,


)

on October 2, 1996




  Defendant.

)    

__________________________________
)     


We heard this claim for temporary total disability benefits, medical benefits, transportation costs, reemployment benefits, penalties, interest, attorney fees, and legal costs in Fairbanks, Alaska on April 18, 1996, and on July 18, 1996. Attorney Ann S. Brown represented the applicant employee, and Assistant Attorney General Kristin Knudsen represented the defendant employer. We requested additional briefing from the parties concerning the applicability of AS 23.30.235 to this case. The legal memoranda were received on September 30, 1996, at which time we closed the record and deliberated. As authorized under AS 23.30.005(f) we heard this case with a two-member quorum of the board panel.

ISSUES
1.
Is the employee's claim barred under AS 23.30.100(a) for failure to give timely notice of injury?

2.
Is the employee's claim entitled to a presumption of compensability under AS 23.30.120?

3.
Is the employee's claim barred as a "mental injury" under AS 23.30.265(17)?

4.
Is the employee's claim barred under AS 23.30.235?

5.
Is the employee entitled to temporary total disability (TTD) benefits under AS 23.30.185 from February 3, 1995 through February 28, 1995; March 16, 1995 through April 7, 1995; August 3, 1995 through October 24, 1995; and continuing?

6.
Is the employee entitled to medical benefits under AS 23.30.095(a) and transportation under 8 AAC 45.084 for the treatment of her addiction to prescription pain medications?

7.
Is the employee entitled to an eligibility evaluation for reemployment benefits under AS 23.30.041(d)?

8.
Is the employee entitled to penalties under AS 23.30.155(e) and interest under AS 23.30.155(d) on compensation which may be due under this claim?

9.
Is the employee entitled to a reasonable attorney fee and legal costs under AS 23.30.145(b)?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee began work as an Assistant District Attorney on November 21, 1990, prosecuting misdemeanor cases for the Fairbanks District Attorney's office. On January 24, 1992 nurse practitioner Nancy Schupp and J. Michael Carroll, M.D., diagnosed the employee to be suffering from "cluster headaches" and prescribed Anexsia, an opiod analgesic. On June 1, 1992 she came under the treatment of Richard Elson, D.C., for chiropractic treatment of her neck and shoulders. In his report, Dr. Elson notes her headache problems. She continued intermittently under his care for approximately two years. 


On June 30, 1993 she returned to Dr. Carroll for treatment of tension headache and neck pain. He noted that she was handling emotional court cases, referred her to physical therapy, and prescribed codeine. On December 6, 1993 Dr. Carroll prescribed Tylenol #3 with codeine. On December 14, 1993 he prescribed Fiorinol, with codeine, and amitriptyline, an anti-depressant. Dr. Carroll continued to prescribe Fiorinol with codeine, noting in his report of February 21, 1994 that her musculoskeletal headaches were probably aggravated by work tension. On April 12, 1994 he prescribed a muscle relaxant, Flexeril. The employee testified that April 12, 1994 was the first time she experienced a "buzz" from the medications. 


The employee underwent an MRI at the Fairbanks Memorial Hospital on April 22, 1994, which revealed a disk herniation at the C5-C6 level, and Dr. Carroll referred her to orthopedic surgeon Roy Pierson, M.D. On April 27, 1994 Dr. Carroll switched her prescription to Anexsia.


Dr. Pierson prescribed Vicodin on May 3, 1994 and May 22, 1994. George Brown, M.D., also prescribed Vicodin on July 5, 1994. On referral from Dr. Pierson, James Foelsch, M.D., performed an electrophysiology exam and concluded that the employee's headaches were not related to her disk injury. Dr. Carroll continued to prescribe Anexsia, among other drugs. On October 10, 1994 Dr. Pierson prescribed Roxicet, Flexoril, and Percocet.


Dr. Pierson performed cervical fusion surgery on November 11, 1994. He renewed her prescription for Flexeril on November 29, 1994. The employee's husband, John Eastlake, M.D., telephoned Dr. Pierson on December 15, 1994 to indicate that the employee had become addicted to Vicodin. The following day Dr. Eastlake called Dr. Carroll to report his wife's addiction. 


Dr. Carroll diagnosed addiction, and on December 20, 1995 discussed weaning her from the medications, giving her reduced prescriptions of Xanax and Anexsia.  On December 21, 1994 Dr. Pierson agreed that Dr. Carroll should control her medications and wean her by using methadone and decreasing the dosage of the other drugs. At the hearing Dr. Carroll testified that, with the employee's permission, he discussed the employee's condition with her supervisor, Marlin Smith, on January 30, 1995.  


The employee was referred to psychiatrist Robert Schults, M.D., by the State's Human Affairs Office on February 2, 1995 for assistance with her prescription narcotic abuse, which was proving disruptive to her work. Dr. Schults recommended inpatient detoxification, and the employer provided leave through the Employee Assistance Program. She entered a 30-day chemical dependency program at Charter North in Anchorage on February 2, 1995. She left a few days later, because seeing a former sex abuse client reawakened her own memories of abuse in adolescence. 


On February 15, 1995 the employee began to see Linda Porter, L.C.S.W., for counseling about her sexual abuse. On February 16, 1995, with the employee's permission, Dr. Schults discussed the employee's condition with her supervisor. On February 17, 1995 Ralph Wells, M.D., discovered a cystic ovarian mass, which resolved by March 13, 1995. Also on March 13, 1995, Dr. Schults counseled her concerning the recent death of her grandmother. Drs. Schults, Carroll, and Wells all provide a variety of pain and psychotropic medications for a time. 


On April 7, 1995, Dr. Schults prepared a Certification of Physician form in reference to the Family and Medical Leave Act, indicating she was disabled from work from February 2, 1995 through April 10, 1995 due to a major depression. Dr. Wells diagnosed the employee to be suffering a tubal ectopic pregnancy, and surgically removed it on April 17, 1995. On April 28, 1995 Dr. Wells certified the ectopic pregnancy would disable the employee from April 16, 1995 through June 2, 1995.


On June 1, 1995 Randall McGregor, M.D., refused her request for narcotics. On or about June 27, 1995 the employee obtained Vicodin from Dennis Jeffers, D.D.S., an oral surgeon. On July 5, 1995 she received Percocet and Vicodin from Daniel Keir, D.D.S. On or about July 18, 1995 she obtained Vicodin from Lee Payne, D.D.S.


On July 31, 1995 the employee complained to the State's Human Resources Office in Juneau, claiming inconsistent treatment at work after being required to fill out a leave slip that morning. On the same day, two fellow employees reported to District Attorney Harry Davis that the employee had previously attempted unsuccessfully to solicit prescription narcotics from them. When confronted with this report of solicitation on August 3, 1995, by Mr. Davis and Criminal Division Deputy Attorney General Laurie Otto, the employee admitted to one instance, but denied memory of the other. The employee bitterly complained of incidents of unfairness and stress in her work. Ms. Otto immediately suspended the employee with pay for having solicited the narcotics.


On August 7, 1995 the employee entered a residential detoxification program at Springbrook Northwest under the supervision of Gregory Skipper, M.D. Her employment terminated on August 18, 1995; the parties disagree over whether she resigned or was discharged. She left the Springbrook treatment program before completion because she broke program rules about avoiding exclusive friendships. In the hearing she testified that after leaving the Springbrook program she attended Narcotics Anonymous and Alcoholics Anonymous, and was treated by Dr. Schultz.  


The employee's attorney sent a letter dated September 13, 1995 to Deputy Attorney General Otto. The letter indicated that the employee was protected under the Americans With Disabilities Act, 28 U.S.C. S12131(1)(B), and was entitled to continued suspension with pay during her detoxification treatment and reinstatement to her position upon the completion of the program. The letter also gave notice to the employer, pursuant to AS 23.30.100(a), that the physical manifestations of the employee's job-related stress had given rise to a claim for workers' compensation benefits.


The employee served an Application for Adjustment of Claim on October 13, 1995; she claimed benefits under the Alaska Workers' Compensation Act for time loss and treatment of an addiction to prescribed medication, which she contended arose from work-related causes during her employment as an Assistant District Attorney. The employer filed the Report of Injury on October 16, 1995. The date of injury was listed as August 3, 1995, but the employee's portion of the report was not dated. The employer denied benefits in an Answer dated October 17, 1995; and filed a Notice of Controversion of the claim, dated October 24, 1995. After extensive procedural and discovery disputes, this claim came to a hearing on April 18, 1996 and July 18, 1996. 


At the hearing Dr. Carroll testified he believed the stress of the employee's work aggravated the employee's headaches, and was a contributing factor to her developing an addiction to the prescribed medications. He also testified he may not have been aware of all the physicians from whom she was securing narcotics during his treatment of her.


In her testimony at the hearing and in her deposition, the employee repeatedly claimed that her work was stressful, and she was not treated fairly. Deputy Attorney General Otto testified in the hearing that the employee's workload and schedule were comparable to that of the other misdemeanor attorneys, and provided supporting documentation. Ms. Otto testified the employee never informed her that she felt her addiction was related to the work until after her separation from employment.


The employee testified the headaches tended to develop over the day at work, and would subside at home. In her testimony the employee admitted to exaggerating symptoms and lying to her physicians in order to get narcotics after being prescribed Anexsia or Vicodin and during the fall of 1994, before she was hospitalized. She testified that, as a result of her addiction, her judgment was impaired at work. 


In his deposition Dr. Schults indicated the employee was exhibiting heightened interest in drugs by March through May of 1994 (Schults depo., pp. 55-6), but the quantities she could obtain were not sufficient at that time to cause physiological addiction. Id. at 54. He found her to be suffering physiological addiction on or about the time of her cervical surgery in November of 1994, or shortly thereafter. Id. at 62. He testified the employee suffered from a number of sources of stress while under his care, including her childhood abuse and arguments with her spouse over money. Id. at 65. He testified the stress from her work was a possible factor in the development of her headaches and in the development of her opiate addiction. Id. at 64-5. 


In his deposition Dr. Skipper testified the employee suffered a long history of substance abuse problems: marijuana beginning in the tenth grade, and four or five years of "partying" with marijuana, alcohol, and cocaine, which affected her performance in school. (Skipper depo., p. 25.) He felt she probably would have developed an addiction because of the other stressors in her life, whether or not she had been an attorney. Id. at 51. He also felt her pain put her into a position in which she was exposed, and had access, to drugs. Id. at 37.


The employer retained psychologist David Sperbeck, Ph.D., to evaluate the employee. In his deposition he testified the medical records indicate that she suffered headaches as far back as age of 18 years (Sperbeck depo., p. 47), and developed a drug dependency in her adolescence. Id. at 50-2. This addiction and her child sexual abuse set the stage for future addictions. Id. at 52, 53, 123. She developed a substance abuse disorder in adolescence and still suffers from it, though it was for a time in remission. Id. at 53. In his interview with her, the employee admitted to hoarding the Vicodin in order to take amounts in excess of what was prescribed in order to get "high". Id. at 55-6. 


Dr. Sperbeck indicated her work stress may have been a factor aggravating or accelerating her pre-existing condition (Id. at 76), but it was not a substantial factor in bringing about her disability in 1995. Id. at 78. He felt part of the stress she was suffering arose from taking the drugs themselves. Id. at 71. Because of danger of relapse, he recommended she not return to her work as an attorney, at least for the time being. Id. at 142.  
The employee argued that this is not simply a mental injury, deprived of the presumption of compensability. She argued her injury was physical, a physiologic addiction; and it arose in the course of treating another physical harm, her headaches. She contended the testimony of Dr. Carroll, relating the employee's addiction to the treatment of her headaches, and relating the headaches to the work stress, lays a preliminary evidentiary link, raising the presumption of compensability. 



She argued the employer is not able to overcome the presumption of compensability by showing that the work stress could not have been a substantial factor in producing the headaches and the consequent addiction, as required by the Alaska Supreme Court decision in Delaney v. Alaska Airlines, 693 P.2d 859, 863 (Alaska 1985). The employee admitted she had difficulties in other aspects of her life, but her work had been very stressful and had been performed in a mean-spirited office, which triggered the physical problems leading to her addiction. 


The employee additionally claimed reemployment benefits under AS 23.30.041, because the stress of practicing law, at least for the present, could cause a relapse into addiction. The employee requested reasonable attorney fees and costs in excess of the statutory minimum under AS 23.30.145(a), based on four affidavits: one dated April 15, 1996 claimed 205 hours, $30,529.50 in attorney and paralegal fees, and $1396.50 in costs; a second dated April 17, 1996 claimed 74.6 hours, $9,057.50 in attorney and paralegal fees, and $142.01 in costs; a third dated July 15, 1996 claimed 284.8 hours, $34,598.00 in attorney and paralegal fees, and $2,568.42 in costs; and a fourth dated July 22, 1996 claimed 61.9 hours, $9,080.00 in attorney and paralegal fees, and $1900.04 in costs. The affidavits total $83,257.00 in attorney and paralegal fees, and $7,006.97 in legal costs.

  
The employer argued the employee's drug addiction is a "substance abuse disorder", a mental illness brought about by long-term mental stress, as defined in AS 23.30.265(17). Under AS 23.30.120(b) such a mental injury enjoys no presumption of compensability, and the employee must prove all elements of her claim by a preponderance of the evidence. The employer indicated the employee's stress at work was not extraordinary or unusual when compared to that of other misdemeanor attorneys, it was not the predominant cause of her addiction, it partially resulted from misperceptions of the fairness her treatment, and arose in the context of only routine work assignment. It contends all of the physicians felt that any work stress the employee suffered was no more than a minor factor in the development of her addiction.

 
It also argued the employee failed to provide timely written notice of her injury, barring her claim under AS 23.30.100(a). The employer contended the employee lied to a large number of doctors in order to obtain narcotics to self-medicate herself for the psychological distress from adolescent sexual abuse, long term substance abuse, multiple surgeries, marital distress, and death in her family. It argues that work provided only a "stage" on which the employee was able to pursue her drug habit; consequently her addiction should not be compensable under the rationale of the board decision in Nagamatsu v. Municipality of Anchorage, Fire Department, AWCB Decision No.86-0124 (May 18, 1989) at p. 33, following the Alaska Supreme Court's decision in Fox v. Alascom, 718 P.2d 977, 984 (Alaska 1986). 


The employer objected to the attorney fees requested by the employee. It contended the employee's attorney failed to clearly identify in the affidavits the character of the work performed, and the persons contacted. It argued 8 AAC 45.180(b) bars the payment of the fees, at least as requested in the affidavits.   


Among other points in the employer's Hearing Memorandum, dated April 11, 1996, the employer argued the statutory bar to compensation at AS 23.30.235 applies to this claim. Because the employee had not addressed AS 23.30.235, we entered an interlocutory decision and order, giving the parties an opportunity for fuller briefing of the issue. Legal memoranda were due to be filed on September 23, 1996, and responses due on September 30, 1996. 


In its briefs the employer argued that the presumption against causation by intoxication at AS 23.30.120(a)(3) does not apply. The employee failed to give timely written notice of her injury as required by AS 23.30.120(a), and consequently lost all presumptions favoring her claim. Even if the late notice is excused under AS 23.30.120(b), the presumption would be lost. The employer argued the record shows the employee used prescription drugs, but not as prescribed by the physicians. If she had not deceived the physicians, she would not have habituated herself to the point of physical dependency. It argued her claim should be absolutely barred under AS 23.30.235(2).


In her briefs the employee argued that AS 23.30.120(a) creates a presumption that the employee took her medicines as individually prescribed by her physicians, and that the employer brought forward no evidence to rebut the presumption. She additionally argued that the facts of this case are diametrically opposed to facts needed to trigger AS 23.30.235, and that section should not bar her claim. Section .235 contemplates intoxication causing physical injury. In this case the employee suffered physical injury (headaches), the treatment of which led to the addiction to the medication.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. 
IS THE EMPLOYEE'S CLAIM BARRED FOR FAILURE TO GIVE NOTICE 
UNDER AS 23.30.100(a)?


AS 23.30.100 provides, in part:


(a) Notice of an injury or death in respect to which 
compensation is payable under this chapter shall be given 
within 30 days after the date of such injury or death to 
the board and to the employer


....


 
(d) Failure to give notice does not bar a claim under 

this chapter

     
 
(1) if the employer, an agent of the employer in 
charge of the business in the place where the injury 
occurred, or the carrier had knowledge of the injury or 
death and the board determines that the employer or carrier 
has not been prejudiced by failure to give 
notice;


 

(2) if the board excuses the failure on the ground 
that for some satisfactory reason notice could not be 
given


....


The Alaska Supreme Court in Alaska State Housing Authority v. Sullivan, 518 P.2d 759, (Alaska 1974) held that the 30-day limitation in section 100(a) serves a dual purpose: "[F]irst, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury."  Id., 518 P.2d. at 761, citing to 3 A. Larson, Workmen's Compensation S 78.20 at 17 (1971).


The supreme court read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained."  Sullivan, 518 P.2d at 761. (citation omitted). The court has labeled this the "reasonableness" standard, and the test is whether the employee acted reasonably in not reporting an injury at the time it occurred.  Id., 518 P.2d at 761-762.


We find the record is replete with evidence of the employer's awareness of the employee's medical and social difficulties, including requests for medical leave, conversations between her physicians and her supervisor, and the disciplinary action taken by the employer. The record is also clear that she complained vociferously about her work and the perceived unfairness associated with it. It appears the employee was amply supported by the employer's programs during periods of sickness and disability before August 1995. At the time of her separation from work, her drug-related condition became clearly disabling, preventing her from practicing law at least temporarily.


We find the employee acted reasonably in considering her disability to begin with the termination of her employment, when her leave-with-pay ended as a result of her addiction. Her separation occurred on August 18, 1995; her attorney notified the employer of the claim in a letter on September 13, 1995, within 30 days.


Based on these findings, we conclude the employee acted reasonably in not reporting the injury until September 13, 1995. Hanzuk v. Fred Meyer, Inc., AWCB No. 96-0142 (April 11, 1996).  We conclude the employee's claim is not barred under AS 23.30.100(a).


Even if we were to find the written notice was not timely under AS 23.30.100(a), the Alaska Supreme Court in State v. Moore, 706 P.2d 311 (Alaska 1985), adopted Professor Larson's view stated in 3 A. Larson, Workmen's Compensation Law §78.31(a) at 15-113 (1983):  


On the other hand, if the employer's representatives are aware of the circumstances surrounding the occurrence of the injury, and know as much about the symptoms as claimant himself could report, the knowledge will be deemed sufficient even if the employer and employee both underestimate the seriousness of the injury.

Id. at 313.


Given the actual notice to the employer at various times during the development of the employee's addiction, the gradual worsening of the symptoms, the subsequent written notice to the employer, and the employer's failure to demonstrate undue prejudice by the lateness of the notice, we would conclude under AS 23.30.100(d) that the employee's claim should not be barred. Tinker v. Veco, 913 P.2d 488, 491, 492 (Alaska 1996). See also, Roberts v. Veco, AWCB No. 96-0029 (January 18, 1996).

II. 
DOES THE PRESUMPTION OF COMPENSABILITY UNDER AS 23.30.120 
APPLY TO THE EMPLOYEE'S CLAIM?


AS 23.30.120 provides, in part:


(a) In a proceeding for the enforcement of a claim for 
compensation under this chapter it is presumed, in the absence 
of substantial evidence to the contrary, that


....

     

(1) the claim comes within the provisions of this 
chapter


...




(3) the injury was not proximately caused by the 
intoxication of the injured employee or proximately caused by 
the employee being under the influence of drugs unless the 
drugs were taken as prescribed by the employee's physician....

   

(b) If delay in giving notice is excused by the board 
under AS 23.30.100(d)(2), the burden of proof of the validity 
of the claim shifts to the employee notwithstanding the 
provisions of (a) of this section.


As explained in the preceding section, we find the employee's notice of injury is timely under AS 23.30.100(a). We did not find it necessary to excuse the employee under AS 23.30.100(d)(2). Consequently, we find the presumption of compensability under AS 23.30.120(a)(1)applies to the employee's claim. We also conclude AS 23.30.120(a)(3) requires us to presume that the employee's condition was not proximately caused by the employee being under the influence of drugs. 

III.
IS THE EMPLOYEE'S CLAIM BARRED UNDER AS 23.30.235?


AS 23.30.235 provides, in part:



Compensation under this chapter may not be allowed for an 
injury


.... 



(2) proximately caused by intoxication of the injured 
employee or proximately caused by the employee being under the  
influence of drugs unless the drugs were taken as prescribed 
by the employee's physician. 


AS 11.71.040 provides, in part:



(a) Except as authorized in AS 17.30, a person commits 
the crime of misconduct involving a controlled substance in 
the fourth degree if the person


....




(9) obtains possession of a controlled substance by 
misrepresentation, fraud, forgery, deception or subterfuge 
....



The possible application of the statutory bar to compensation at AS 23.30.235 is a threshold issue which we must consider before addressing the merits of the employee's claim for benefits. Although this provision was amended to its present language in 1982, it has been raised as an issue in only a few cases before the board. This section of the statute does not appear to have been interpreted by a state court.


The record is clear that the employee had a history of substance abuse extending back into adolescence; the record is also clear she engaged in drug-seeking behavior during the year-and-one- half to two years leading up to her entry into the Springbrook program. Based on her testimony and the medical records from Drs. Carroll and Pierson, we find that the employee was engaging in drug-seeking behavior, exaggerating symptoms, and deceiving her physicians in order to obtain narcotics from approximately the time she first experienced a "buzz" (April 12, 1994) or began to receive Vicodin (May 3, 1994).


Considering the criminal provision at AS 11.71.040(a)(9), we must conclude the employee's use of drugs obtained by deceit and misrepresentation following the spring of 1994 was not "drugs ... taken as prescribed by the employee's physician" within the meaning of AS 23.30.235(2).


We find Dr. Schults' tracing of the development of the employee's addiction to be persuasive; it is consistent with the medical record and testimony of the witnesses. Based on Dr. Schults' deposition testimony, we find that the drugs obtained by the employee during the spring of 1994 were not sufficient to cause physical addiction, that her drug use accelerated during the following months, and that the employee's physical addiction to the narcotics did not occur until roughly the time of her cervical surgery, November 11, 1994. 


AS 23.30.120(a)(3) requires us to presume that "being under the influence of drugs" did not proximately cause the injury. Nevertheless, we find the employee's testimony regarding systematic drug-seeking and drug-abusing behavior during the period leading up to her addiction is substantial evidence rebutting the presumption. Based on the testimony of the employee and Dr. Schults, and on the medical records, we find the overwhelming preponderance of the evidence to show the employee's physical addiction came about because of her systematic drug abuse and drug seeking behavior under the influence of that abuse. See Beebe v. Nabors Alaska Drilling, AWCB Decision No.87-0039 (February 13, 1987) at pp.2-3. We conclude the employee's injury was proximately caused by her being under the ongoing influence of improperly obtained drugs. We conclude that her claim is barred by AS 23.30.235(2). 

IV.
WAS THE EMPLOYEE'S ADDICTION RELATED TO HER WORK?

  
In Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981), the Alaska Supreme Court held that once a preliminary link has been established between the disability and the injured worker's employment and the presump​tion of compensability under AS 23.30.120(a) has attached, the employer must provide substantial evidence to rebut the presumption.  


In their depositions Drs. Skipper and Sperbeck indicated the employee suffered from the addiction as a result of her other life experiences and previous addictive behavior, and probably not from causes linked to working for this employer. If the claim were not barred under AS 23.30.235, we would find the opinion of Drs. Skipper and Sperbeck to be substantial evidence rebutting the employee's claim. See also Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). Because there is substan​tial evidence that the injury was not related to work, the presumption would drop out, and all the elements of a claim against the employer would need to be proved by a preponderance of the evidence. Veco Inc. v. Wolfer, 693 P.2d 865, 869, 870 (Alaska 1985).  


After reviewing the record, the panel members came to different findings and conclusions regarding the relation of the employee's addiction to her work. Based on the record of the employee's previous drug usage, and the employee's admission that she deceived her physicians, panel member Guichici finds the employee not credible. AS 23.30.122. He finds that the physicians who believed that her addiction related in any way to her work, did so based on her unreliable representations to them. As noted in this decision's discussion of AS 23.30.235, Mr. Guichici finds that the employee's established drug-seeking behavior was the proximate cause of her addiction; and he finds the record to show no other substantial cause of the addiction. Mr. Guichici would find the preponder​ance of the evidence to indicate that the employee's condition did not arise in the course and scope of the her work.


Panel member Walters concurs that the proximate cause of the employee's addiction was her abuse of the drugs obtained by deception of her physicians. Nevertheless, based on the testimony of the employee's long-term treating physicians, Drs. Carroll and Schults, he finds the preponderance of the evidence to show that the stress of the employee's work was also a substantial factor in the development of her addiction.


Although the panel could not come to a decision regarding the work relatedness of the addiction, the statutory bar at AS 23.30.235 resolves the employee's claim. To avoid waste of the resources of the parties and the Workers' Compensation Division, we will exercise our discretion under AS 23.30.135, and will decline to incorporate a third member into our panel or to proceed further in any other manner. 

V.
OTHER ISSUES


Because this claim is barred under AS 23.30.235(2), the other statutory defenses raised by the employer and the claims for specific  benefits raised by the employee are all moot, and must be dismissed. Accordingly, we will decline to address those issues.


ORDER
 
The employee's claim for workers' compensation benefits is barred under AS 23.30.235(2); and the claim is denied and dismissed.


Dated at Anchorage, Alaska this 2nd day of October, 1996.







ALASKA WORKERS' COMPENSATION BOARD







 /s/ William Walters              






William Walters, 







Designated Chairman







 /s/ John Giuchici                






John Giuchici, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jacquelyn Parris-Eastlake, employee / applicant; v. State of Alaska, Department of Law, self-insured employer; / defendant; Case No. 9520823; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of October, 1996.

                             _________________________________

                             Mary Malette, Clerk
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     �  Accord, Morrison-Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966).





