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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JO ELLEN WHALEY,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9326437

LAMONTS APPAREL,



)









)
AWCB Decision No. 96-0409




Employer,


)     








)    Filed with AWCB Anchorage



and




)
October 3, 1996








)

INDUSTRIAL INDEMNITY CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


This matter came before us on September 18, 1996 at Anchorage, Alaska, based on the parties' joint request for a second independent medical evaluation (SIME).  The parties completed and filed supporting documentation on August 30, 1996.  Attorney William Soule represents the employee.  Attorney Robin Gabbert represents the employer.  The record closed at the hearing's conclusion.  


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) and order an SIME.  


EVIDENCE SUMMARY

The parties agree that disputes exist regarding causation, compensability, necessity of treatment, date of medical stability,  degree of permanent partial impairment (PPI), and the employee's functional capacity.  The employee's attending physician is Robert Swift, M.D.  William F. Hoyt, M.D., David L. Chittenden, M.D., and Richard A. Cuneo, M.D., evaluated the employee on behalf of the employer.  


Dr. Chittenden summarized the employee's injury as follows:



She stated she was getting out of her husband's truck in the parking lot at work.  As she exited, she slipped on some ice.  Both feet went out from under her, and she fell backward.  She hit her upper back and head.  She felt that she was knocked out.  She did try to go to work.  Her son and two other people assisted her, and she laid down for an hour.  Then an EMT who she knew told her she had a concussion.



Subsequently, she was taken to the Providence Emergency Room where she was examined and various x-rays were done of her neck.  She had no head x-rays but did know that there was a lump on her head.  She was given Flexoril and non Codeine pain pills.  She then went to see her family doctor.  She was told that she had a concussion.  Then she does not remember the next five or six days because she sort of lost her memory for that time.  

(Dr. Chittenden, November 14, 1995 report).  


Regarding causation, Dr. Swift was asked:  "Dr. Cuneo, also hired by the insurer in California, states that Ms. Whaley's headaches are not related in any way to her work-related slip and fall injury.  Please state whether or not you agree with this opinion."  Dr. Swift Disagreed.  He also disagreed with Dr. Cuneo's opinion:  "Dr. Cuneo, states that Ms. Whaley's vertigo complaints are not related to her work-related slip and fall injury.  Please state whether or not you agree with this opinion."  (Dr. Swift, July 1, 1996 response).  Dr. Swift responded "Yes (agree)" to the following question:  "Dr. Ferris states that Ms. Whaley suffered a cervical, thoracic and lumbar injury when she slipped and fell in the parking lot at work.  Please state whether or not you agree with this opinion."  On referral from Dr. Swift, Glenn A. Ferris, M.D., examined the employee on November 9, 1995.  In his November 9, 1995 report, Dr. Ferris stated:  "This patient was evaluated in light of her cervical, thoracic, and lumbar work-related injuries."  In contrast, in his November 14, 1995 report, Dr. Chittenden stated:  "No evidence of cervical, thoracic or lumbar radiculopathy."  Also, in his December 27, 1995 report, Dr. Cuneo diagnosed:  "Migraine / tension headache disorder; unrelated to the injury of 11/29/93. . . . Possible benign positional vertigo in May 1995, unrelated to the injury of 11/29/93 and currently resolved."  
Regarding compensability, Dr. Swift responded "No (disagree)" to the following question:  "Dr. Chittenden implied that Ms. Whaley is intentionally "magnifying" her physical complaints.  Please state whether or not you agree with this opinion."  (Dr. Swift, July 1, 1996 response).  In contrast, Dr. Chittenden stated in his November 20, 1995 report:  "From an orthopaedic point of view, there are no valid, hard objective findings to substantial this pleasant woman's significant subjective complaints. . . . [I]t is my opinion that the patient, for reasons perhaps best only known to her, is continuing to hold onto her various complaints and, in fact, to magnify these complaints."  


Regarding necessity of treatment, Dr. Swift responded "Yes (agree)" to the following question:  "Dr. Chittenden is opposed to any form of trigger point injections.  Please state whether or not trigger point injections are indicated for this patient."  Dr. Swift responded "No (disagree)" to the following question:  "Dr. Chittenden is opposed to this patient's use of 'opiates, barbiturates or other forms of potentially  addictive medications.'  Please state whether or not you agree with his opinion."  When posed with the question, "What if any further medical care would you recommend for Ms. Whaley?" Dr. Swift responded:  "Occipital blocks, trigger point injections PRN, and pain medication, PRN."  (Dr. Swift, July 1, 1996 response).  In contrast, in his November 20, 1995 report, Dr. Chittenden disagrees with Dr. Swift's recommended treatments, and indicated that past medical treatment has not been reasonable or necessary.  In his December 6, 1995 report, Dr. Hoyt states the employee needs no future medical treatment in relation to her work injury. 


Regarding the employee's date of medical stability, Dr. Swift responded "No (disagree)" to the following question:  "Dr. Chittenden, hired by the insurance company to examine Ms. Whaley in California, stated that Ms. Whaley was 'stationary' since 'February or March 1994.'  Assuming he meant 'medically stable' as defined above, please state whether or not you agree with Dr. Chittenden's opinion." (Dr. Swift, July 1, 1996 response). In contrast, Dr. Chittenden estimated the employee's date of medical stability at February or March 1994.   (Dr. Chittenden, November 14, 1995 report).  


Regarding the employee's degree of PPI, Dr. Ferris rated the employee's PPI at 23.25% of the whole person.   (Dr. Ferris, November 9, 1996 report).  In contrast, Dr. Chittenden stated:  "Using the AMA Guidelines of Evaluation of Permanent Impairment, Third Edition, she has no valid 'whole person' impairment."  (Dr. Chittenden, November 14, 1995 report).  


 Regarding functional capacity, Dr. Swift agreed with Dr. Ferris's opinion that "Ms. Whaley needs a 'functional capacity evaluation' to determine the true extent of her physical capacities."  (Dr. Swift, July 1, 1996 response).  In contrast, Dr. Chittenden stated:  "With regard to her work situation, I have reviewed the functional job analysis that was prepared for the job title of sales associate back on January 6, 1994.  It is my opinion that, if Ms. Whaley were so inclined and interested in returning to this work, she could do this work without any difficulty."  (Dr. Chittenden, November 14, 1995 report).  


FINDINGS OF FACT AND CONCLUSION OF LAW


AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find, based on the medical reports of Drs. Swift, Ferris, Hoyt, Chittenden, and Cuneo, particularly those outlined above, that there are medical disputes regarding causation of the employee's spinal, vertigo, and headache complaints;  compensability of the claim; the amount and efficacy of the continuance of or necessity of treatment; date of medical stability;  degree of PPI for the employee's lumbar, thoracic and cervical spine; and the employee's functional capacity.  We find the parties agree to our ordering an SIME.  Because the parties agree and because we find an SIME will assist us in deciding the dispute, we exercise our discretion under AS 23.30.095(k) and order an SIME on these issues. 


We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial.  8 AAC 45.092(f).  We find a physician with a specialty in orthopedics should perform the SIME.  Douglas Smith, M.D., and Edward Voke, M.D., are physicians on our list who specialize in orthopedics.  The employee has not been treated or examined by either Dr. Smith or Dr. Voke.  We therefore select either of these two doctors, whichever first becomes available, to perform the SIME.
ORDER


1.
An SIME shall be conducted regarding causation of the employee's spinal, vertigo, and headache complaints;  compensability of the claim; the amount and efficacy of the continuance of or necessity of treatment; date of medical stability;  degree of PPI for the employee's lumbar, thoracic and cervical spine; and the employee's functional capacity.  Douglas Smith, M.D., or Edward Voke, M.D., whichever first becomes available, shall perform the SIME.


2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  Each party may submit up to eight questions within 15 days from the date of this decision. These questions may be used in the letter to the SIME physician.  The questions should relate to issues currently in dispute under AS 23.30.095(k), listed in number 1 above.


If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the medical opinion (including report date, page, and author).  The parties must supply the supporting medical reports, regardless of previous reports in the record.  We will then consider whether to include these issues. 


B.
The employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee.   The parties must also submit a job description of the work the employee was doing at the time of injury.  This must be done within 10 days of the date of this decision.  


C.
The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 15 days from the date of this decision, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us,  the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders within 15 days from the date of this decision.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.
The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME.  The employee shall prepare the list within 10 days from the date of this decision, and serve it on the employer.  The employer shall review the list for completeness.  The employer shall file the list with us within 15 days from the date of this decision.


F.
Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the us. 


G.
If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this 3rd day of October,  1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl L. Jacquot           


Darryl L. Jacquot, 



Designated Chairman



 /s/ Philip Ulmer                


Philip Ulmer, Member



 /s/ Patricia Vollendorf         


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Jo Ellen Whaley, employee / applicant; v. Lamonts Apparel, employer; and Industrial Indemnity Co., insurer / defendants; Case No. 9326437; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of October, 1996.

                             _________________________________

                             Mary E. Malette, Clerk
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