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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

GARRETT A. SARGENT,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY









)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9520667

STATE OF ALASKA,



)


(Self-Insured),



)
AWCB Decision No. 96-0423








)




Employer,


)
Filed with AWCB Anchorage




  Defendant.

)
October 22, 1996

___________________________________)


This matter came before us on the written record at Anchorage, Alaska, based on the parties' joint request for a second independent medical evaluation (SIME).  The parties completed and filed supporting documentation on October 17, 1996.  We closed the record on October 17, 1996.  The employee represents himself.  Adjuster Stacie Herring represents the employer.  


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) and order an SIME.  


EVIDENCE SUMMARY

The parties agree that a dispute exists regarding the employee's functional capacity.  The employee's attending physician is Loren D. Halter, D.O.  Shawn Hadley, M.D., evaluated the employee on behalf of the employer.  


Dr. Hadley summarized the employee's injury as follows:  



Mr. Sargent is a 50-year-old right-handed equipment operator for State of Alaska who reports the onset of lower extremity symptoms dating to 1991.  At that time, he states that he fell from a grader approximately four feet to the ground, landing on his left shoulder and back.  He states that after that time he developed pain along the lateral aspect of both legs, on the right to the level of the foot and on the left to the level of the knee. . . . 



In August 1995, Mr. Sargent reports that while at work he fell through some boards, landing on his back, and was off work for approximately two days. . . 



In September 1995, Mr. Sargent reports that while getting on a backhoe he slipped and essentially fell to the ground, landing on both feet.  He states that he could not stand and that both legs "went dead. . . ."



An MRI of the lumbar spine was performed on September 30, 1995, which showed evidence of multilevel disc degeneration, with a disc herniation at the L4-L5 level, eccentric to the right, and a disc bulge at the L3-L4 level, with bulging also at L2-L3. 

(Dr. Hadley, April 8, 1996 report).


The employee has held the position of auto-parts counter clerk (DOT# 279.357-062) within 10 years of the date of his injury.  In an August 2, 1996 report, Dr. Halter did not release the employee to return to work for work as "DOT# 279.357-062 auto-parts, counter sales."  Dr. Halter noted:  "Patient may need a `desk' type job - mostly sitting."  To the contrary, in a June 17, 1996 report, Dr. Hadley released the employee to return to "auto-parts, counter sales" work.  


FINDINGS OF FACT AND CONCLUSION OF LAW


AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find, based on the medical reports of Drs. Halter and Hadley, that a medical dispute exists regarding the employee's functional capacity;  specifically whether he can perform "auto-parts, counter sales" work.  We find the parties agree to our ordering an SIME.  Because the parties agree and because we find an SIME will assist us in deciding the dispute, we exercise our discretion under AS 23.30.095(k) and order an SIME on this issue. 


We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial.  8 AAC 45.092(f).  We find a physician with a specialty in orthopedics should perform the SIME.  Douglas Smith, M.D., and Edward Voke, M.D., are physicians on our list who specialize in orthopedics.  The employee has not been treated or examined by either Dr. Smith or Dr. Voke.  We therefore select either of these two doctors, whichever first becomes available, to perform the SIME.
ORDER


1.
An SIME shall be conducted regarding the employee's functional capacity;  specifically whether he can perform "auto-parts, counter sales" work.  Douglas Smith, M.D., or Edward Voke, M.D., whichever first becomes available, shall perform the SIME.


2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  Each party may submit up to two question within 15 days from the date of this decision. These questions may be used in the letter to the SIME physician.  The questions should relate to the issue currently in dispute under AS 23.30.095(k), listed in number 1 above.


If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the medical opinion (including report date, page, and author).  The parties must supply the supporting medical reports, regardless of previous reports in the record.  We will then consider whether to include these issues. 


B.
The employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee.  The employer must also submit a job description for "DOT# 279.357-062 auto-parts, counter sales."  This must be done within 10 days of the date of this decision.  


C.
The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 15 days from the date of this decision, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us,  the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders within 15 days from the date of this decision.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.
The parties shall specifically identify the film studies (if any) which have been done and which films the employee will hand carry to the SIME.  The employee shall prepare the list within 10 days from the date of this decision, and serve it on the employer.  The employer shall review the list for completeness.  The employer shall file the list with us within 15 days from the date of this decision.

 
F.
Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the us. 


G.
If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this 22nd day of October, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl L. Jacquot           


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn               


S. T. Hagedorn, Member



 /s/ Harriet Lawlor              


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Garrett Sargent, employee / applicant; v. State of Alaska (Self-Insured), employer / defendant; Case No. 9520667; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of October, 1996.

                             Mary E. Malette, Clerk
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