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This remand
 from the Alaska Supreme Court for reexamination of the evidence was heard on August 29, 1996. The employee was represented by attorney Chancy Croft; Attorney Allan Tesche represented the defendants.  The record closed at the end of the hearing.


This is the fourth time the case has been before us for a final decision since 1991.  The composition of the Board Panel has changed in the ensuing years.  As two of the three present members were not on the Board at the original February 12, 1991 hearing, we reviewed all of the evidence in the entire record.


SUMMARY OF FACTS

Stephens is a forty-nine year old electrical rigger who began working for the employer in June 1987.  As a rigger, he was assigned to perform the repair, mounting and replacement of antennas and guy wires, and other electrical work on remote facilities operated for the Federal Government by the employer on the DEW Line.  During his employment in 1990, Stephens normally was assigned to a Distant Early Warning (DEW) Line station, worked a 54-hour week, and worked a rotation "anywhere from three months on."


Stephens' work site (POW-2) consists of a radar facility known as a radome, which is a metal structure containing the radar apparatus, antennae, and control facilities.  The dome itself is approximately 40-50 feet in diameter and rests on a rectangular structure known as a "plenum," which is approximately 50-feet square and 8-feet high.  The plenum, which resembles a large room, is supported 50 feet above the ground by stilt-like columns at each corner.  Between the floor of the plenum and the radar room at ground level is an enclosed spiral staircase used to travel between the radar room at ground level and the base of the plenum.  To reach any work site within the interior of the radome from ground level, one must first climb a 9-to-10 foot ladder within the radar room to a spiral staircase 25-to-35 feet in height to the floor of the plenum.  From that point, one walks horizontally about 20 feet across the floor of the plenum to another 8-to-10 foot ladder, which is then used to reach the floor of the radome.  Accordingly, from any work area on the floor of the radome to ground level, one must descend between 42 and 53 feet.


On Friday, May 4, 1990, Stephens arose, ate breakfast, and reported to work at his usual 8:00 a.m. time.  At approximately 9:00 a.m., he climbed up into the interior of the radome, where he worked in a stationary fashion in the vicinity of the switch he and Matt Cowles had installed two days before.  After approximately 15 minutes Stephens determined he needed additional small plastic surface mounting clips for the wire he was installing through the switch, so he descended approximately 42 to 53 feet through the series of ladders and the spiral staircase to get those parts.  After retrieving the parts, Stephens completed the roundtrip in approximately five minutes.  He worked for an additional two to three minutes and found that the clips were breaking because of the cold.  Stephens then decided to use metal rather than plastic clips, and descended a second time, apparently in less than 10 minutes, through the ladders and spiral staircase which connect the interior of the radome to the lower, ground level of the facility.


At some point during or after descending to the radar room floor at ground level, Stephens "started breaking out in a cold sweat" and started coughing.  Stephens was uncertain, however, if his symptoms began while descending the steps or once he had completed the descent.  Stephens testified he could not breathe and felt he "started strangling" from the mucous. He tried to clear his throat passage by performing a Heimlich maneuver, to no avail.  He then regurgitated, clearing his air passages, and could breathe again.  Stephens caught his breath, and tried to calm himself with deep breathing exercises.  Later he was driven to Kuparuk, where a physician's assistant took Stephens' blood pressure, performed a EKG, and told him she thought it had been a heart attack.  Stephens was then medivaced to Fairbanks where he saw a variety of physicians for cardiac related matters.  


On May 15, 1990, Richard Raugust, M.D., took a history from Stephens at the Fairbanks Memorial Hospital and noted:
[The employee] sometimes has a scratchy throat in the morning when he awakens and at the onset of this myocardial infarction, he had an episode of coughing up material and an episode that almost sounds like laryngospasm where he couldn't breathe in or out until he finally coughed up a bunch of debris.


Stephens recuperated and returned to work on the 28th or 29th of August 1990.  According to his treating doctor, Fairbanks family practitioner Donald E. Thieman, M.D., Stephens was released to his old job without physical restrictions.


Gerald Hancock was a senior rigger who worked for ITT on DEW line maintenance. Tr. 19-20. Hancock testified climbing from the ground floor to the top of the dome to replace the obstruction light was strenuous because of all the climbing involved, the heavy clothing which had to be worn due to the weather and equipment which had to be carried. Tr. 23.  Climbing all of the stairs and ladders made one "puff" and sweat.  Tr. 23-24.  Stephens climbed from the ground floor to the top of the dome, which, according to Hancock,  always seemed colder than the outside temperature. Tr. 25.  


Eunice Trask, the station manager, testified at the hearing.  She said that the climb from ground level to the floor of the radome made her "huff and puff all the way."  Tr. 55.  The temperature in the radome was colder than the outside temperature, and it was harder to accomplish a given job in the cold.  Tr. 56.  


Hancock testified that the other senior rigger with whom Stephens worked, Matt Cowles, had a personality conflict with Stephens which caused "constant tension." Tr. 28.  Cowles would not communicate with Stephens.  He would leave Stephens in the dark "like a mushroom." Tr. 29.  


Robert Hein, a former co-worker with Stephens, testified about the station manager, Jim Parker, who made derogatory racial slurs about Stephens. Tr. 84.  Parker made a racially disparaging remark about Stephens, which Hein believed Stephens heard. Tr. 84.  Hein thought that both Cowles and Parker made Stephens' job harder.  Tr. 84.


Finally, according to Hancock there was pressure to minimize the "down time," when repairing the radar.  For the worker who exceeded the preferred radar "down time", his "butt was in a sling."  Tr. 46.


To get from his living quarters to the floor of the radome, Stephens climbed 50 feet, 10 feet by ladder from the train to the first landing, 25 to 35 feet up a circular stair case, and 8 to 10 feet up another ladder.  And, Stephens climbed up and down at least two times and possibly three times on may 4, 1990.  Tr. 98.  


According to Stephens, his work on May 4 was significantly more strenuous than his normal work routine. Tr. 123.  He said he had done something that strenuous only "twice out of the whole time" he "was with ITT."  Tr. 106.  In addition, trying to get the work done while the radar was down involved "extremely high aggravation."  Tr. 108.


FINDINGS OF FACT CONCLUSIONS OF LAW

In its recent opinion, the Alaska Supreme Court affirmed our March 17, 1993 Decision that the defendants had overcome the presumption of compensability at AS 23.30.120. We were directed to reconsider whether we believe Stephens has proven by a preponderance of the evidence that his work was a substantial factor in his myocardial infarction on May 4, 1990, "at this time, or in this way, or to this degree." Fairbanks North Star Borough v. Roger and Babler, 747 P.2d 528, 533 (Alaska, 1987). 
Consistently, we have required expert medical testimony to resolve complex medical issues. Kirks v. Mayflower Contract Svces., AWCB Decision No. 93-0313 (Dec. 9, 1993) (expert medical testimony required to determine compensability of leg injury claim); Acheson v. Sullivan Enterprises, AWCB Decision No. 94-0291 (Nov. 17, 1994) (expert medical evidence required to determine if stroke was work-related); Sopko v. Martech Construction, Inc., AWCB Decision No. 95-0331 (Nov. 30, 1995) (employee ordered to produce requested discovery because claim involved complex medical question).
 


(1)   Physical Exertion

The first theory offered by Stephens to support a work connection to his heart attack of May 4, 1996 is physical exertion.  Edgar Stephens was no stranger to physical exertion.  He had been involved in football, basketball, and track while in high school.  [Stephens Depo. 22 (Oct. 25, 1990)]  Stephens held physically intensive jobs consistently and regularly since graduating from high school in 1964, including service in the U.S. Marine Corps, telephone station repairman, deputy sheriff, utility installer/repairman, warehouseman, lineman, and rigger for ITT/Felec since 1987.  Id. 25-47.  While working on the DEW Line,  Stephens took advantage of a gymnasium provided by ITT/Felec where he worked out, doing sit-ups and bench presses, "working primarily on my upper body strength because we do a lot of lifting and hauling and stuff like that."  Id. 154.  


Co-worker Matt Cowles described Stephens' actual job at POW-2 as "medium duty" [Tr. 195]. and said Stephens was regularly required to climb towers, stairs, ladders and stepladders as a part of his job.  [Tr. 199].  According to co-worker Jerry Hancock,  climbing activities of riggers were associated with scheduled, preventive maintenance, because the facility could not afford unplanned or unscheduled breakdowns.  [Tr. 38-9].  While riggers had to climb towers 70, 90, 100, and even 300 feet in height, the work was done on a regular basis as part of ITT's preventive maintenance program.  [Tr. 40-1].  Hancock described the physical demands of his work as "at least medium duty" [Tr. 41]. which involved "doing paperwork" part of the time, along with some strenuous duties, depending on "how the scheduling went."  Id.

Cowles said Stephens' physical exertion in the three days before Stephens' heart attack and on the day of that event itself was "equal to" Stephens' normal level of exertion.  [Tr. 200-202].  When asked whether the exertion on May 4, 1990, was fairly representative of the job's usual exertion, Stephens said that "I still say it was a little more."  [Tr. 123; Stephens Depo. 157].


Based on the foregoing testimony of lay witnesses, we  find that Stephens' work as a rigger was medium duty in terms of its physical demands. We find any significant physical exertion associated with climbing occurred on a regular and scheduled basis in connection with routine and planned maintenance operations; this was not an emergency situation. We find that because Stephens regularly exercised in his off hours, and despite his testimony to the contrary, he was not subject to any unusually severe or unexpected level of physical exertion or stress on the morning of his heart attack.


Treating cardiologist William Mayer, M.D., testified that Stephens' physical activities on the morning of his heart attack were not a "substantial factor" in causing that event.  Dr. Mayer was asked:


Q:
What is your opinion to a reasonable degree of medical probability as to whether Mr. Stephens' physical activities of stair climbing on the morning of May 4th were a substantial factor in bringing about his myocardial infarction, and by "substantial factor" I include the requirement that but for those activities the infarction would not have occurred when it did?

[Mayer Depo. 62-2 (Feb. 7, 1991)]. 

 Dr. Mayer replied:


A:
No, I do not think that they were a substantial factor in causing his myocardial infarction.  I hope my theoretical answers to your questions before didn't suggest that I said that, I don't think that they were.  Id. 


Dr. Mayer was asked about Stephens' stair climbing before the heart attack:


Q.
Do you believe that his going up and down stairs was a significant factor in causing him to have the myocardial infarction when he did?


A.
. . .  I don't think that activity as described was a significant factor in causing his myocardial infarction.

Id. at 57.


The employer wrote Dr. Mayer a letter dated February 1, 1991.  [Lee. S. Glass Letter to William Mayer, M.D. (Feb. 1, 1991)]  Dr. Mayer testified the letter, which states that the "employment‑related activities I described were not a substantial factor in bringing about Mr. Stephens' myocardial infarction," accurately summarized his opinion.  [Mayer Depo. 9]


According to Dr. Mayer, for people who are physically active on a regular basis, the exertion itself seems to protect against the development of heart attacks.  Id. at 18.  Even for people with "basically a sedentary job," however, Dr. Mayer  testified that "I don't see many people have heart attacks while walking up three flights of stairs.  I would find that an unlikely precipitant of a heart attack. . . ."   Id. at 27.  Even if he did not know what the normal physical demands of Stephens' job were, Dr. Mayer did not believe physical exertion caused Stephens' heart attack:


Q.
Without knowing what Mr. Stephens' normal physical activities were on a day to day basis, are you able to make any determination as to whether the level of activity that he engaged in on the morning of May 4th actually caused him to have a myocardial infarction any earlier that he otherwise would have had that infarction had he not been on the stairs as been described to you?


A.
I'm having trouble with that question.  Unless he was bedridden or near bedridden, unless he was so limited that he could not do normal activities, and my assumption is and my recollection was that he was a relatively normal person able to do the normal activities that normal people of his age do.  Given that assumption, I previously stated that's implicit in my assumption, implicit in my statement that the activities he [sic] did not cause his heart attack or were not a substantial factor given your previous definition.  Implicit in that is that he was a relatively normal person, not an athlete, but not bedridden or house ridden or unable to do the normal activities of daily life. . . . But it is my opinion that he was not bedridden, that he could do normal things and therefore that level of activity was not a substantial factor in my opinion.

Id. at 72-74.  After reading a thorough description of Stephens' physical activities on May 4, 1990, prepared by Stephens' attorney, Dr. Mayer testified that it "just wasn't an unusual level of physical activity, and I think it would be very unlikely in my clinical opinion to cause symptoms in a given person."  Id. at 31.


The employer also consulted with cardiologist Geoffrey Tofler, M.D., over the cause of Stephens' myocardial infarction.  Dr. Tofler is an attending cardiologist and medical practitioner at the New England Deaconess Hospital in Boston and an instructor in medicine at Harvard Medical School.  [Tofler Depo. 7 (Jan. 4, 1991)].  Dr. Tofler is also the director of a research laboratory that looks particularly into the triggering factors of acute cardiovascular disease, such as acute myocardial infarction.  Id. at 8.  In order to address the questions involving causation of Stephens' myocardial infarction, Dr. Tofler reviewed substantial information, including all available medical records for Stephens, Stephens' deposition testimony, and held a 30‑minute telephone interview with Stephens.  Id. at 16, 17.  With respect to the physical activity engaged in by Stephens on the day of his heart attack, Dr. Tofler noted:


There were several issues that I was particularly interested to address.  And, firstly, I think perhaps most importantly, was the question of the exercise described by Mr. Stephens on the morning of his infarction.  The fact that the activity occurred either during or shortly preceding the onset of symptoms would favor a cause and effect relationship.  However, the magnitude of activity was, at most, moderate for him.  Climbing up and down steps with light loads was significantly less than had occurred on many of his previous work days not associated with a heart attack.  

Id. at 18-19.  Dr. Tofler reiterated that opinion during the hearing, testifying: "[T]he exertion that Mr. Stephens did was consistent with the usual amount of exertion that he had done on previous occasions and that it was not extraordinary exertion. . . ."  [Tr. 137].  Further, Dr. Tofler was asked:


Q.
And with regard to strenuous activity‑‑maybe I'm misunderstanding something here, but as I understood your deposition, you had indicated that the level of activity that Mr. Stephens was engaged in on the morning of his myocardial infarction was not unusual for him.  


A.
That's right, based on ‑‑ on his comments to me.

[Tr. 161].


Likewise, Richard Raugust, M.D., testified the coughing fit which precipitated Stephens' myocardial infarction was not the product of "exercise" or physical exertion before that event, but, rather, the result of Stephens' smoking and chronic sinusitis.  [Tr. 173‑74; 177].


 Based on the testimony and evidence summarized above, we conclude Stephens' physical activities during his employment with ITT/Felec in general and his level of exertion in particular just before his heart attack of May 4, 1990 were not a substantial factor in bringing about that event.


(2)  Emotional Stress

At hearing, Stephens argued that work-related emotional stress, standing alone or in combination with other factors, substantially contributed to his myocardial infarction of May 4, 1990.  We find the preponderance of evidence presented does not support Stephens' claim.


Co-worker Jerry Hancock testified that he heard another co-worker, Jim Parker, describe Stephens in a racially derogatory manner on one occasion.  [Tr. 35].  On cross-examination, Hancock admitted he had left the POW-2 work site six months before Stephens' heart attack on May 4, 1990, [Tr. 43; 36], and that Stephens was not present when the remark was allegedly made.  Robert Hein testified that after work, when he and Stephens had stopped by the bar, another person (whom he did not identify) referred to Stephens in a racially derogatory way.  [Tr. 84].  According to Hein, this remark was made in August, 1989, some nine months before Stephens' heart attack in May, 1990.  [Tr. 89].  He is sure Stephens heard the remark because Stephens looked at him and did not say anything. 


Stephens himself testified that "emotional factors with regard to personalities on the job were not a factor" and did not play a role in his heart attack.  [Stephens Depo. 152].  When Dr. Tofler asked him to point to any possible stress factor he thought might be related to his myocardial infarction, Stephens only advised Dr. Tofler of work pressure "in regard to completing the work in time given interruptions." [Letter of Geoffrey Tofler, M.D. (Jan. 4, 1991)].  Stephens did not tell Dr. Tofler of any emotional stress he felt as a result of allegedly racist or other derogatory remarks made of him by a co‑worker.  [Tr. 161-2].


Based on this testimony, we find that racially derogatory remarks regarding Mr. Stephens may have been made on two occasions. Both remarks, however, were made at least six months before  his heart attack of May 1990, and one of the remarks was apparently out of Stephens' earshot. Stephens' own testimony downplayed emotional factors in causing his heart attack. We find the evidence does not support the conclusion that Stephens' work environment was sufficiently racially charged so as to cause his heart attack of May 4, 1990.  In making this finding, in addition to the lay testimony described above, we also rely on the expert medical testimony of Dr. Tofler.   Dr. Tofler testified that a chronic state of emotional tension, absent a specific episode on the morning of the myocardial infarction, would be insufficient to cause the myocardial infarction.  [Tr. 140‑141].  Dr. Tofler referred to the fact that there was no evidence of any specific statement or episode on the morning of Stephens' heart attack which could trigger the heart attack and the lack of any evidence from Stephens himself over his own reaction to such alleged statements.  [Tr. 139].


Stephens also argued that a sense of urgency, associated with completion of his work within the time frames imposed by the employer, contributed to his heart attack.  Stephens relies on his own testimony and that of Jerry Hancock who agreed that an "aggravation factor," associated with sense of urgency to complete work during scheduled "down time," was "extremely high" because if you exceeded allotted "down time" "your butt was in a sling."  [Tr. 46].  According to Eunice  Trask, however, "down time" requiring maintenance work is generally  scheduled. [Tr. 60]. If additional "down time" was needed by a rigger, it could be requested and obtained from the Air Force. [Tr. 28, 84]. Through counsel, Stephens also argued that a personality conflict with co-worker Matt Cowles contributed to a stressful job environment.  His own testimony and that of Robert Hein and Jerry Hancock was offered to show a "personality problem" or "personality clash" between Stephens and Cowles, possibly racially motivated. 


We heard from Cowles, who denied a "personality clash" with Stephens, however, and stated he had nothing against Stephens as an individual. [Tr. 212]. We find there is conflicting evidence over the extent of other emotional factors in Stephens' work environment, such as a sense of urgency or a dispute with a co-worker. Nevertheless, we find the evidence and medical testimony, viewed even in the light most favorable to Stephens, does not suggest these other factors contributed substantially to his heart attack.  At worst, any "sense of urgency" associated with completing assigned work on time and any personality conflict with Cowles caused only a "chronic state" of emotional tension. We find a chronic state, absent a specific, emotionally charged episode on the morning of Stephens' myocardial infarction, would be insufficient to cause that event.  


In making this finding, we rely on the lay testimony of Robert Hein, Eunice Trask, Stephens himself, and Dr. Tofler.  [Tr. 140‑141]. Initially, Dr. Tofler stated he "did not consider that acute emotional stress played a significant role in triggering his myocardial infarction."  [Tofler Letter (Jan. 4, 1991); Tofler Depo. 22].  At hearing, Dr. Tofler again stated that he considered the question of whether emotional stress might have caused the heart attack.  Reminded of the various causes of the emotional stress claimed, Dr. Tofler stated: "I considered it [emotional stress], and concluded it was not a substantial factor" [Tr. 138]; "when I spoke to [Stephens] I didn't get that ‑‑ that impression that emotional stress was ‑‑ was a factor as he was walking up and down . . . ."  [Tr. 152-53].


(3)   Environmental Conditions at Work

Through counsel, Stephens also argued the cold, dry, dusty air  at Work contributed to Stephens' heart attack of May 4, 1990. 
Jerry Hancock described in general terms the cold and dust encountered in the radome. On cross examination, Hancock admitted he would not have known of the level of dust at the POW-2 work-site on May 4, 1990 because he had left the site six months before.  [Tr. 50].  Co-worker Bob Hein observed some dust around POW-2.  [Tr. 85].  Winter air was colder and air was drier, and people coughed more during winter on the DEW line.  [Tr. 86].   Because Hein retired from ITT in September 1989 and never returned to POW-2 after August 1989 [Tr. 86],  he was unable to testify about the level of dust present at POW-2 in May 1990.  [Tr. 87].


Dr. Mayer testified that it was not likely that cold temperature was a trigger for Stephens' myocardial infarction.  [Mayer Depo. 58].  After taking a history from Stephens and discussing Stephens' previous exposure to cold "on numerous occasions" in the past, Dr. Tofler ruled out cold weather as a substantial cause of Stephens' heart attack.  [Tofler Depo. 19; Tr. 142].  Similarly, Dr. Raugust testified that the cause of the coughing fit, which preceded Stephens' myocardial infarction, was not the cold, dry air of the North Slope.  [Tr. 172]. 


Based on the testimony of Stephens, the statements he made to Dr. Tofler, the testimony of co-workers Trask, Hein, and Hancock, we find Stephens did not prove by a preponderance of evidence that the environmental conditions of his employment with ITT/Felec, including the cold, dust, or dry air substantially contributed to his heart attack.  The fact that Stephens' heart attack occurred relatively late in the spring of 1990, and lay witnesses were unable to quantify environmental factors with any degree of precision, provided Drs. Tofler and Mayer an adequate factual basis to conclude environmental factors did not substantially contribute to Stephens' heart attack.


(4)
Diet

Stephens has also argued that food served to him at POW-2 contributed to his myocardial infarction of May 4, 1990. Particularly in the absence of expert medical testimony linking Stephens' diet to his heart attack and on the basis of lay testimony which described the food provided to Stephens at POW-2, we find Stephens did not prove by a preponderance of the evidence that the camp diet substantially contributed to his myocardial infarction.


According to camp cook Ralph Williams, the menu provided at POW-2 was for people "who did a lot of hard work" and was high in calories.  [Tr. 70]. Williams could not, however, testify regarding cholesterol content of the menu.  [Tr. 72].  According to Williams,  margarine was regularly available, and Stephens was conscientious about using it instead of butter.  [Tr. 74].  A lot of people on the site, including Stephens,  were watching their weight, and Williams tried to accommodate them with alternate menu selections.  [Tr. 76].  Williams testified that heavier entrees, such as beef or pork, would be matched with chicken or fish on the same menu [Tr. 78.], and Stephens tried to stay away from the heavier items.  [Tr. 79].   Based on this testimony, we find that while the food offered at POW-2 was high in calories, the menu available to Stephens offered lower calorie items such as fish, chicken and salads, and butter substitutes.  


The medical consequences of Stephens' food intake while at work were reviewed by cardiologists Mayer and Tofler:  Dr. Mayer was asked:


Q.
[W]ould a diet that was high in cholesterol be likely to be a substantial factor in contributing to a myocardial infarction?


A.
Eaten over what period of time?


Q.
Over several months.


A.
I don't believe so.


Q.
How long a period of time would it take for a diet such as that, high in cholesterol, to be a substantial factor?


A.
Many years, I would think.


Q.
Two, three years?


A.
Many years, say five, ten years.

[Mayer Depo. 4].  


Based on our review of the record, we find no credible testimony was presented to suggest the food offered to and consumed by Stephens at work was sufficiently high in cholesterol to become a substantial factor in causing his heart attack.  Further, Dr. Tofler asked a dietician to review the menu used at the employer's job sites, and Dr. Tofler learned it was acceptable according to the American Heart Association Guidelines.  [Tr. 139].  Dr. Tofler "didn't feel that the actual diet that morning played a significant role" in Stephens' myocardial infarction.  [Tr. 139].  Based on this medical testimony and the testimony of Williams, we find that Stephens' diet at work did not substantially contribute to his heart attack.


(5)  A "Catastrophic Convergence"

Finally, Stephens argued through counsel that his heart attack was caused by all of the preceding "work‑connected" factors acting in combination with each other, thereby creating a "catastrophic convergence" of factors.  This final theory was addressed directly by the medical experts who testified in this case.  Cardiologist Mayer was asked:


Q:  Is there anything that you have been made aware of through Mr. Croft's letter to you, through anything else Mr. Croft may have sent you, through any conversations you may have had with Mr. Croft or anyone else, through your review of the page from the American Heart Associations [sic] committee on stress, strain and heart disease that you were shown here today, or from any other source that causes you to believe that Mr. Stephens' employment or his activities involved in employment were on May 4th a substantial factor in bringing about his myocardial infarction?

[Mayer Depo. 62].

Dr. Mayer answered:  


A:
No, they are not.

Id.

Dr. Tofler testified there were no aspects of Stephens' employment likely to have been a "substantial factor" in bringing about the myocardial infarction.  Dr. Tofler was asked:


Q.
As a result of your review of Mr. Stephens' deposition, your review of the medical records and your having taken a further history from Mr. Stephens, were you able to formulate an opinion to a reasonable degree of medical probability as to whether any aspects of Mr. Stephens' employment were likely to have been a substantial factor in bringing about the myocardial infarction which occurred in May of 1990?

[Tofler Depo. 17-18]. 


Dr. Tofler replied:


A.  I did manage to form an opinion that, to a reasonable degree of medical probability, I did not believe that the factors occurring associated with his employment contributed substantially to the onset of his myocardial infarction.  

Id. at 18.  At the hearing, Dr. Tofler was asked:


Q. After reviewing all of those materials and after speaking with Mr. Stephens, did you formulate any opinions to a reasonable degree of medical probability as to whether the conditions of his employment were a substantial factor in bringing about his myocardial infarction of May 4, 1990?

[Tr. 136]. 


Dr. Tofler replied:


A.
Yeah, I ‑‑ after reviewing it I felt that to a reasonable doubt that there was not a significant component related to work in the triggering of his myocardial infarction.

[Tr. 136].  Additional testimony from Dr. Tofler during that hearing was as follows:


A.
Well, in ‑‑ in summary, I felt that on ‑‑ on sort of reviewing the data and looking at the various potential triggers, that I didn't feel that the work‑related situation played a significant role in triggering the onset of his heart attack.

[Tr. 145].


Q.
When you set about the task of trying to determine whether the conditions of Mr. Stephens' employment were a substantial factor in bringing about his myocardial infarction, did you consider the various factors which Mr. Croft asked about, that is, the level of physical activity, time, temperature, emotional stress and the others?


A.
Yes, I did.


Q.
And in this particular case, as I understand it, it's your opinion that the work was not a substantial factor in triggering his MI?  


A.
That's right.

[Tr. 160].  Based on the expert testimony of Drs. Mayer and Tofler, we find Stephens failed to prove that a "catastrophic convergence" of physical and emotional stress, environmental conditions, or diet  substantially contributed to his heart attack.  


Testimony of Dr. Lawrence Repsher, M.D.

At our request, Lawrence H. Repsher, M.D., a Colorado pulmonologist reviewed Stephens' medical records and answered the following question:  


To a reasonable degree of medical probability were the conditions of Mr. Stephens' employment a substantial factor in bringing about the coughing episode, which occurred at or near the time of the onset of his symptoms from his myocardial infarction of May 4, 1990? 

To that question Dr. Repsher responded:


From my review of the records, it is clear that Mr. Edgar Stephens had an underlying cough, secondary to his cigarette smoking habit, which had been documented on a number of occasions by his family physician, Donald Thieman, M.D.  However, it is clear that he also had the acute onset of a different cough at approximately 9 o'clock in the morning of 4 May 1990.  The emergency room note at the Kuparuk Medical Center and admission history and physical clearly document that the acute cough was part of the initial symptom complex which related to his acute myocardial infarction; the cough probably being due to transient left ventricular failure in view of the large size of his acute myocardial infarction.  Therefore, it is my opinion, to an overwhelming probability, that the acute onset of the cough was the result of his acute myocardial infarction and not underlying the cause of it.  

See Letter of Lawrence H. Repsher, M.D., to Fred Brown (April 1, 1991).  Dr. Repsher made it quite clear that, in his opinion, Stephens' episode of coughing "at 0900 hours on 4 May 1990 was not the result of his working conditions while employed for ITT/Felec Services as a rigger, but rather was the result of transient left ventricular failure due to a large inferior wall myocardial infarction, and that therefore, the cough was the result of the myocardial infarction and not the cause of the myocardial infarction."  Id. at 2.  


It is quite clear from Dr. Repsher's report that two separate coughs were involved:  First, an "underlying cough" secondary to . . . "[Stephens'] cigarette smoking habit which had been documented on a number of occasions by his family physician." Second, a "different cough" at approximately 9:00 a.m. on the morning of May 4, 1990, in Dr. Repsher's opinion, was probably due to the "transient left ventricular failure in view of the large size of Stephens' myocardial infarction."  Nothing in Dr. Repsher's report suggests a work connection for either cough:  The first cough is secondary to Stephens' documented smoking habit, and the second cough secondary to the heart attack itself.  For these reasons, therefore, we also rely on Dr. Repsher's report of April 1, 1991, in concluding Stephens' heart attack of May 4, 1990, is not the product of his employment with ITT/Felec.  


Testimony of Donald Thieman, M.D.

Before the Board at hearing were medical records and the deposition testimony of Donald Thieman, M.D., offered by Stephens.  Dr. Thieman is a general practitioner who saw Stephens briefly in Fairbanks immediately after his heart attack and referred him to Anchorage cardiologist William Mayer for evaluation and treatment.  [Thieman Depo. 14 (Oct. 26, 1990)]. Dr. Thieman saw a "reasonable association" between Stephens' physical work and his heart attack, in response to a question asked of him by Stephens' attorney. Id. at 17. Nevertheless, we find we are unable to give Dr. Thieman's comment much weight in resolving the medical issues presented.  Although he actually saw and treated Stephens briefly after his heart attack, Dr. Thieman is a family practitioner, not a trained cardiologist.  Id. at 4-5.  That distinction is important, because in a letter to Stephens' attorney, Dr. Thieman deferred the question of any link between Stephens' physical exertion on the job and his heart attack to an "appropriate cardiology expert witness, who has a more extensive knowledge on the subject,"  Id. at 16-18.  Moreover, Dr. Thieman's initial comment about the cause of Stephens' heart attack was apparently based on erroneous information.  In his deposition, Dr. Thieman testified he thought Stephens had been engaged in "climbing a tower, or working and climbing a tower at the time [he had his MI]."  Id. at 11.  Later in the deposition, after having read into the record the admission history taken from Stephens at the time of his admission to Fairbanks Memorial Hospital, Dr. Thieman again stated that it was his understanding that Stephens had been climbing a tower at the time of the MI:


That's my best recollection.  I don't have it in those words in writing, but between the record of the admission of the hospital and what he's told me subsequently, that's my understanding.

Id. at 17.  The uncontroverted evidence offered by Stephens himself, however, demonstrates he was not climbing any "tower" at the time of his heart attack; instead, Stephens was actually descending an interior stairway within the radome in order to reach ground level.  


In summary, we find Dr. Thieman's misunderstanding of the events leading up to Stephens' heart attack, his appropriate deferral of the complex medical question of causation to an "cardiology expert," and his own lack of professional experience in cardiology require us to discount the weight of his testimony regarding whether Stephens' heart attack was caused by his employment.


The Cause of Edgar Stephens' Heart Attack 


At hearing, ITT/Felec offered an alternative explanation for Stephens' heart attack which, if accepted, would exclude work‑related factors as a "substantial cause" of Stephens' heart attack. It is undisputed that Stephens is a smoker. He testified that before his heart attack he smoked three‑quarters to one pack of "regular Viceroys" a day, which to him were the "worst ones in the world."  [Stephens Depo. 154].  Stephens reported to Dr. Repsher that he smoked "up to two packs of cigarettes per day from age 10 to age 28 and quit for seven years and has smoked up to one pack per day from age 30 to the present."  [Dr. Repsher Letter to Fred Brown (April 1, 1991)].  Stephens reported to Dr. Raugust that he was a smoker and that he smoked three‑quarters of a pack of cigarettes per day.  [Tr. 181].  Dr. Raugust considered that a heavy smoking habit.  Id.  At hearing, when asked what he thought of someone who smoked a pack and a half to two packs per day, Dr. Raugust testified that he would consider that person "dead meat" or "a very heavy smoker."  [Tr. 181‑182].  In addressing Stephens' heart disease risk factors, Dr. Thieman, who had been Stephens' family physician for several years, added Stephens' cocaine abuse history to the list.  [Family Recovery Center Records (Nov. 13, 1987); Tanana Valley (Thieman) Chart Notes 12/12/88-4/18/89].


Stephens also had a history of high blood pressure, for which he was receiving at least two forms of medication before his heart attack, and he had received treatment for that condition for at least six years.  [Stephens Depo. 63-64, 142; Thieman Depo. 6].  Stephens also testified that he was told his cholesterol level was high.  Id.  Moreover, Stephens had problems with chronic sinusitis and frequent bouts of coughing prior to May 4, 1990. [Tr. 169-170].  Despite Stephens' testimony that he neither believes he had a cough related to cigarette smoking nor had been told he had a cigarette cough [Tr. 110], several people testified regarding Stephens' chronic cough.  Dr. Raugust testified that Stephens said he had a chronic cough for some time due to his smoking and sinus condition, and "[Stephens] constantly coughing over many, many years according to his own admission."  [Tr. 169, 173].  Dr. Mayer testified he understood that Stephens had a chronic, repetitive cough.  [Mayer Depo. 47].  Finally, Stephens' co-worker Matt Cowles, who worked with Stephens approximately 95 percent of the time that Stephens was employed at ITT/Felec, testified Stephens coughed on a regular basis and described the cough as "very harsh, hard."  [Tr. 192].


A non-work explanation for Stephens' heart attack was given by two of his treating physicians, Fairbanks otolaryngologist Richard Raugust and Anchorage cardiologist William Mayer.  Dr. Raugust saw Stephens on May 5, 1990, at Fairbanks Memorial Hospital.  Dr. Raugust testified that on the morning of May 4, 1990, Stephens had a coughing fit just before the heart attack.  [Tr. 169; Fairbanks Memorial Report of Raugust (May 5, 1990)].  The coughing started when a wad of phlegm in Stephens' throat became trapped in his vocal cords, creating a contracture of the vocal cords or "laryngospasm", which in turn impaired Stephens' breathing.  [Report of Raugust (May 5, 1990); Tr. 170‑172].  Dr. Raugust testified that as Stephens coughed, he could not "breathe in or out until he finally coughed up some phlegm, and then apparently shortly thereafter is when he started getting sweaty and not feeling well with his chest pain."  [Tr. 169]. 


According to Dr. Raugust, the cause of Stephens' coughing fit on the morning of May 5, 1990, was the wad of phlegm in his throat, which in turn most likely resulted from sinus drainage or from his lungs, secondary to chronic bronchitis.  [Tr. 172‑174]. Stephens had a history of nasal injuries in the past from athletics, was a heavy smoker, had a chronic cough, and a history of chronic sinusitis of longstanding duration and documented by x‑rays.  [Tr. 169‑170].  Dr. Raugust testified that because of Stephens' smoking and sinus disease, this coughing episode would have occurred "anywhere in the world."  [Tr. 173].  Dr. Raugust stated Stephens was not taking care of himself, in that he was smoking and not following through with treatment recommendations regarding the chronic sinusitis.  [Tr. 180].


Anchorage cardiologist Mayer, who also treated Stephens after his heart attack, explained the relationship between the coughing fit and the heart attack:


I think the shortness of breath episode, the laryngospasm as someone has called it in that hypothetical, that that is a more likely explanation for the cause of the heart attack.  If he had not had that episode I think it would have been unlikely he would have had the heart attack on that day.

[Mayer Depo. 74].  According to Dr. Mayer, the violent coughing fit, Stephens' inability to breathe, his fright, and repeated attempts to perform a Heimlich maneuver on himself were "probably" the cause of the heart attack.  Id. at 58, 61.  According  to Dr. Tofler, "[c]ertainly sudden coughing may increase blood pressure and contribute to the triggering of [a myocardial] infarction."  [Tofler Depo. 20, 28-29]  


The testimony of Drs. Raugust, Mayer, and Tofler excerpted above provides an alternate explaination of the cause of Stephens' heart attack of May 4, 1990, and provides a majority of this Board Panel with sufficient expert medical testimony to find by a preponderance of evidence presented, Stephens' heart attack was caused by the non-industrial factors explained by those physicians.  For these reasons, we will deny and dismiss Stephens' claim.


ORDER

The employee's claim for workers' compensation benefits is denied and dismissed.


Dated at Fairbanks, Alaska this 22nd day of October, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown                

Fred G. Brown, 



Designated Chairman



 /s/ Marc Stemp                  


Marc Stemp, Member

Dissent by member John Giuchici. 

     Upon reviewing the record, I would find that each of the factors addressed in this case - unnecessary work tension, malfunctioning equipment, unbending time constraints, racial slurs and strenuous physical exertion - could have triggered the employee's myocardial infarction.  Moreover, based on the medical studies of Dr. Tofler, I would conclude that taken all together a convergence of factors could make a heart attack more likely.  See Tr. 158, 159.


In lay terms, this is but an example of the old axiom that the whole can be greater that the sum of its parts.


I would find the onset of Stephens' myocardial infarction the result of the unfortunate simultaneous occurrence of several events: work tension; time constraints; malfunctioning equipment; racial slurs; and strenuous physical exertion. Each by itself is of consequence, and catastrophic when they occurred together on May 4, 1990.  Accordingly, I would conclude the employee's claim is compensable.



 /s/ John Giuchici               


John Giuchici, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edgar Stephens, employee / applicant; v. ITT/Felec Services, employer; and CIGNA Companies, insurer / defendants; Case No.9010418; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 22nd day of October, 1996.

                             _________________________________

                             Lora J. Eddy, Clerk
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