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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TIMOTHY J. LIGHT,



)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9132470

NORTH STAR VOLUNTEER FIRE DEPT.,
)





Employer,


)
AWCB Decision No. 96-0428








)



and




)
Filed with AWCB Anchorage








)
October 29, 1996

ALASKA NATIONAL INSURANCE CO.,
)





Insurer,


)





  Defendants.

)


___________________________________)



Employee's claim that his injury is causing his current disability was heard at Anchorage, Alaska on October 17, 1996.  Employee was present; attorney Robert Rehbock represents Employee.  Attorney Richard Wagg represents Defendants.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Defendants admit Employee was injured in the course and scope of his employment on February 26, 1991.  At the time of the injury, Employee was 31 years old.  He was working for employer as the head mechanic and a fire fighter. On the day of the injury, he was under a fire truck, on a creeper, inspecting an engine.  As he was coming out from under the truck, he grabbed the front bumper, pulling himself up.  Employee testified his head was up, about three feet off the ground, and his buttocks were still on the creeper when it went out from under him.  He lost his grip on the bumper and, when he went down, he hit the concrete floor and the creeper.  Employee testified his hip, shoulder and back hit the floor.


Employee continued to work.  His supervisor noticed him moving around the shop in a slow and guarded way.  (Ernest Misewicz March 5, 1991 Memorandum.)  Employee testified he did not see a physi​cian.  He said it felt like a pulled muscle or pinched nerve.  Employee testified he never had back pain or problems before the injury in February 1991.


On July 9, 1991 Employee took the physical agility test for fire fighters. He completed all the events within the allotted times.  These events included putting on an air pak, weighing about 35 pounds, in one minute or less; climbing a 35-foot ladder in fire-fighting gear with about 40 pounds of equipment on his back; pulling a 35-pound container up about 35 stories and lowering for three minutes without stopping; and climbing up and down three flights of stairs, wearing fire-fighting gear and carrying rescue equipment weighing 45 pounds, in 35 seconds or less.  Finally, within 30 minutes of finishing the other events, he ran 1.5 miles in 11 minutes and 22 seconds.  (Hearing Exhibit 3.)


About one year after the injury, on March 5, 1992, Employee quit working as an employee for Employer.  He continued serve as a volunteer fire fighter.  On July 9, 1993 Employee quit being a volunteer fire fighter. (Hearing Exhibit 2.)


Employee testified that during the four years after his injury, occasionally his  back would bother him after partici​pat​ing in heavy physical work.  He'd take it easy for a couple of days, apply heat, and his symptoms would subside.  


About two years after the injury, Employee was throwing kitchen trash from the back of a pick-up truck.  He testified he turned to toss one of the trash bags and felt immediate, severe pain.  The pain was in the same area as the pain after his 1991 injury, but more intense.  He had to hang onto the truck to walk back to the cab.  His left buttock hurt so much he couldn't stand on his left leg.  He got in and drove himself home.  When he got out he had to crawl into his house.  He did not work for a while after this incident.  He did not seek medical care.  Employee testified he does not have much faith in doctors, and prefers to treat himself.


In January 1995 Employee and his wife were riding snowmachines, became disoriented, and ended up riding for 13 hours trying to find their way home.  Employee's wife testified that after the snowmachining incident, Employee hobbled into the house.  Employee's wife described Employee as a "macho guy" who doesn't complain about his physical problems.   She testified that for the first, time he complained of leg pain.  He could not sleep for three days.  She finally convinced him to see a physi​cian.  


Employee's wife has been with him almost every time he has seen a physician for his back condition.  She testified he told the physicians the history of his back problems as discussed above.  


On January 19, 1995 Employee saw H. Jesse Ewing, a physician's assistant.  He noted Employee's complaint of back pain beginning

four years earlier.  PA Ewing diagnosed recurrent low back pain.  (January 19, 1995 chart notes.)  


On January 20, 1995 Employee saw Captain Andrea Kline, Chief of Physical Therapy at Eielson Air Force Base.  She noted Employee was originally injured while working for the fire department when he "pulled lower back/hip."  She recommended various exercises.  (January 20, 1995 Physical Therapy Consultation chart notes.)  


The February 15, 1995 chart notes from an orthopae​dic/podiatry consultation indicate a diagnosis of degenerative joint disease.  A series of lumbar spine x-rays taken March 14, 1995 were read as showing disk space narrowing and degenerative changes at the L4-5 level.  (March 18, 1995 Radiology Report.)


On September 11, 1995 Employee was examined by J.D. Werschkul, M.D.  Dr. Werschkul currently serves as chief of neurosurgery services at Madigan Army Medical Center.  He is certified by the American Board of Neurological Surgery.  (Exhibit 1, Dr. Werschkul Dep.)


In his October 11, 1995 letter to Employee's wife, Dr. Werschkul stated:


It appears that Timothy has chronic protruded discs with degenerative change at the L4-5 and L5-S1 levels.  This finding is consistent with a previous and chronic injury such as that which he may have sustained during his work as a fire fighter/EMT specialist while at work in Fair​banks in 1991.  Certainly there was no significant injury while he was snowmobiling in January 1995 and this was simply a reaggravation of the already existing condition.

 
In explaining his opinion during his deposition, Dr. Werschkul testified he did not attribute Employee's problems to snow machining because:


Well, the changes on x-ray were chronic.  That is that they had at least gone on for several months and probably several years; therefore, the snowmobile accident was in January of '95 and, therefore, I didn't feel that it could be causal . . . .

(Dr. Werschkul Dep. at 7.)


Regarding the work incident mentioned in the October 11, 1995 letter, Dr. Werschkul testified:


Q.
The original trauma which he described by history, do you have any -- did you record anything as to what he indicated had happened  . . . .


A.
No, I did not get a detailed history of that incident in 1991; I believe it would have been.

(Id. at 8.)


Dr. Werschkul testified:  "If you're going to attribute it [the current condition to the 1991 injury], you're going to have some degree of back pain and back spasms in, say, the first few weeks following the injury.  (Id. at 17.)  In addition, to be a cause the 1991 incident would have to be severe enough to cause Employee to alter his behavior for a week or two.  (Id. at 17 - 18.)   


Defendants had Employee examined by Shawn Hadley, M.D.  Dr. Hadley specializes in physical medicine and rehabilitation.  (Dr. Hadley Dep. at 4 - 5.)  Her specialty includes some neurology, orthopedic medicine, and behavioral issues.  Her specialty includes diagnosing spinal-related conditions.  (Id. at 19.)  Often neurologists and orthopedic specialists refer patients to her for diagnostic work. (Id. at 20.)


Dr. Hadley examined Employee, reviewed medical records, and took Employee's history.  His history included the creeper incident and the trash throwing incident.  Dr. Hadley concluded the creeper incident was minor.  (Id. at 9.)  She concluded the incident was not a significant factor in either causing or combining with a pre-existing degenerative disk process to accelerate it. (Id. at 26.)


Dr. Hadley believed the lack of medical attention between February of 1991 and January of 1995 indicates Employee did not have a signifi​cant, ongoing back problem as a result of the creeper incident.  (Id. at 13.)  Dr. Hadley believes the snow machining incident aggravated Employee's degenerative disk disease symptoms because after that incident he had left lower extremity symptoms for the first time.  (Id. at 29.)  Dr. Hadley believes that it took months to years to produce Employee's current condition.  (Id. at 30.)  Dr. Hadley testified disk degeneration occurs in people who have had no trauma and no pain; it is part of the aging process.  (Id. at 31 - 33.)   


Dr. Hadley believes Employee left the job with Employer because of conflicts with management.  She believes one of the common contributing factors for individuals failing to improve following a work-related injury is impaired employee-employer relations.  (Dr. Hadley July 22, 1996 report at 5.)


Dr. Werschkul indicated the one issue where he and Dr. Hadley differed was in the significance of the 1991 injury.  Regarding this difference, Dr. Werschkul testified:


Of course, you know, I saw the gentleman the one time in September.  I really didn't go into it that much.  So, you know, the one area we disagree is the severity of that injury and I wouldn't necessarily say its a dis​agree​ment in the sense that I really didn't go into it that much with the patient at that time. So, I can't really comment in any detail as to whether I agree with this assessment or not as far as the severity of the injury goes.

(Dr. Werschkul Dep. at 9.)


Dr. Werschkul was asked more questions about Employee's 1991 incident.


Q.
Is there anything that you see there inconsis​tent with what Mr. Light told you or what you remember Mr. Light telling you?  


A.
As I say, we really didn't go into it in that detail.  So, you know, its like a completely different history in the sense that I didn't go into the specifics of what happened at the time. 

 
. . . .


A.
. . . .  I think the essential point here is what happened at the time.  In other words, how severe was the injury at the time and what happened in the ensuing months after the injury.   In reading this report by the doctor in Alaska, you know, I would say that either it could have contributed to this, been a causation of it, or it may not have been.  There are certain features in this history that exist.  It was a pretty significant injury.  There are other features that suggest that maybe it wasn't.  So, you know, it's very difficult when looking back over this to state with certainty that a specific injury led to a problem.  I would say that based on what I've seen here on this history that certainly this could have caused his problem.  You know, it could have been the initiating feature that led to these events that went on since that time.


Q. In that regard, is it your impression that there was some initiating event?  . . . .


A.
Oftentimes there is.  There may not just be one, you know.  There may be a succession of different things.  When you see this amount of x-ray change on somebody that's this age, it usually implies that they've had some stress to their back in the way of an injury; either one significant injury or sometimes a succession of events that occurs over a period of time.


Q.
To the extent that we are able to identify by the historical evidence that Mr. Light had no other traumat​ic events to his back, would that tend to increase the probability that this was the initiating event?


A.
Yes, I think if there were no other history of back problems before this or if there were no history of injuries before this and given this information that we have here, I certainly would say that the probability is quite high that this was the initiating event, that's correct.

(Dr. Werschkul Dep at 8 - 12.)


On cross-examination Dr. Werschkul was asked:


Q.
Would you expect that if he'd had the kind of injury that could cause the degenerative disk, that he would have had to limit his activities for a period of time after the injury?


A.  Yes, I would.

(Id. at 21.)


Q.
Can you say with certainty or to a reasonable degree of medical probability that his degenerative condition was caused by the creeper incident?


A.
No, I cannot.

(Id. at 25.)


On redirect Dr. Werschkul testified:


Q.
I'd like you to assume hypothetically that there is no other injury as a matter of fact to Mr. Light other than the 1991 February incident . . . . Second, I'd like to assume that what happened in that creeper accident  is as has been described to you, . . . .  I'd like you to assume also that he did have minimal symptoms after some initial pain and discomfort; that is, that he, over the next years prior to the January snowmachining in January of '95, had intermittent and occasional discomfort and pain which he attributed to muscle aches, pain or minor discomfort and did not consider significant enough to see medical care.  I'd like you also to assume that he did report the creeper accident; that it was significant enough for him to report it to his superiors at the time that it happened and for a written report to be filed a week later, but that he did not at the time seek medical care because he did not feel he was badly enough hurt and the he would get better.  Now, if you make those assump​tions and you also assume that Mr. Light has been accurate in the history that he gave that there were no other injuries or events in his life other than exacerba​tions that occurred in January of 1995 when he rode his snowmachine.  If you make those assumptions, then can you say to a reasonable degree of medical certainty more likely than not that that traumatic event in 1991 was the underlying cause of this degenerative disease?


A.
Well, what you would say is that it's a significant contributing factor.  As I've said before, you've got other factors to consider; his work history and you've got genetic background and then you've got history of injuries. So, yes, I would say with a degree of certainty it is a contributing factor to the development of degenerative lumbar disk disease.  I can't say it's the sole contributing factor, if you understand what I'm saying.


Q.  Would you consider it a substantial factor?


A.
Yes, I would

(Id. at 25-26.)


Employee contends we should give more weight to Dr. Werschkul's opinion.  Employee contends he is more qualified to diagnose the cause of Employee's condition.  Also, Employee contends Dr. Werschkul had a better understanding of the details of his injury and history.


Defendants contend they overcome the presumption, and Employee failed to prove his claim by a preponderance of the evidence.  They argue that Dr. Hadley had all of the facts when she formed her opinion, and her testimony should be given more weight. 


If we find the claim compensable, Employee requests that we assess a penalty under AS 23.30.070(f) for Employer's failure to report the injury to us as required under AS 23.30.070(a).  It is undisputed that Employer knew of the creeper incident. (Misewicz's March 5, 1991 Memorandum.)  Employer admits it did not send us the report required by AS 23.30.070(a).  However, Defendants contend no penalty should be assessed.  They contend Employee considered the incident to be minor.  Likewise, so did Employer.  Therefore,  because it was a minor incident at the time, Defendants contend that the report was not required and no penalty should be assessed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.120 provides:


(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


(1)  the claim comes within the provisions of the chapter; . . . .


Because Defendants admit the presumption applies, it is their "burden to overcome the presump​tion by coming forward with substan​tial evidence that the injury was not work related."  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381 (Alaska 1991).    While the employee still bears the burden of proof, the burden of going forward with evidence shifts to the employer.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To overcome the presump​tion of compensa​bility, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Since the presumption shifts only the burden of produc​tion and not the burden of per​suasion, the evidence tending to rebut the presump​tion should be examined by itself."  Veco, Inc. v. Wolfer, 693 P.2d 865,  869 (Alaska 1985).  


If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


A longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services,  577 P.2d 1044, 1049 (Alas​ka 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996-7 (Alaska 1970).


We find Dr. Hadley's testimony overcomes the presumption.  She testified Employee's 1991 incident was minor and did not produce his current condition.  Accordingly, we must now determine if Employee proved his claim by a preponderance of the evidence.


Employee contends Dr. Werschkul is more qualified to diagnose Employee's condition, and we should give his testimony more weight.  We disagree.  We find both Dr. Werschkul and Dr. Hadley' have the appropriate training and experience to equally qualify them to diagnose spinal condi​tions.  Both doctors are certified by the American Board in his or her particu​lar specialty.  We find both have engaged in private practice treating patients.  


We find both physicians saw Employee only one time.  We find Dr. Hadley had more details about Employee's injury and post-injury history when she formed her opinion.  We find the evidence does not support her belief that Employee quit working for Employer because of a labor conflict.  There is no evidence in the record of a labor-management conflict causing Employee to quit working for Employer.  However, this testimony went to Employee's failure to improve, not the cause of his current condition. 


Dr. Werschkul admits he did not get the details about Employee's injury when he formed his opinion that the condition was caused by the employment.  He was given a set of hypotheti​cal facts about Employee's injury.  We find the hypothetical facts do not match the facts of this case.  


Dr. Werschkul was asked to assume Employee's accident "was significant enough for him to report it to his superiors at the time that it happened. . . ."  (Dr. Werschkul Dep. at 25.)  We find Employee did not report the injury to his superiors at the time it happened.  Misewicz's March 5, 1991 memorandum specifically says:  "It should be noted that had Light not been seen moving slowly and in a guarded way, no one would have known there was a problem."  


Dr. Werschkul was also asked to assume that there was no other injury to Employee than the 1991 incident.  The hypothetical did not describe for Dr. Werschkul the details of the trash throwing incident so the doctor could decide what effect, if any, this incident had upon his causation opinion.


In the hypothetical, Dr. Werschkul was asked to assume that Employee had: 


[M]inimal symptoms after some initial pain . . . that is, that he, over the next years prior to the January snowmachining in January of '95, had intermittent and occasional discomfort and pain which he attributed to muscle aches, pain or minor discomfort and did not consider significant enough to see medical care.


While it is true Employee did not consider the trash incident to be an injury and he did not seek medical care, we find the incident is not accurately described by calling it "occasional discomfort and pain," or "minor discomfort."  We find Employee had to crawl to the house; he could not work.  We find his symptoms were much more severe than after the creeper incident.  Even his wife testified that he had "no other major incidents," only "minor ones until the trash incident."


Because the hypothetical facts do not accurately reflect the facts of the case, we give less weight to Dr. Werschkul's opinion that the 1991 incident was a cause of Employee's current condi​tion.  Furthermore, according to Dr. Werschkul, for the 1991 injury to be a cause of his current condition, it had to be severe to cause Employee to alter his behavior for a week or two.  (Dr. Werschkul Dep. at 17 -18.)  Dr. Werschkul also testified:  "[I]f you're going to attribute it, you're going to have some degree of back pain and back spasm in, say, the first few weeks following the injury."  (Dr. Werschkul Dep. at 17.)


We find Employee went home after the 1991 incident, applied heat, and was fine.  (Misewicz March 5, 1991 Memorandum.)  According to his wife, he sat in the recliner for a day or two and then resumed his normal activities. He never described any back spasms or back pain in the first few weeks following the injury.  He described the incident as producing a feeling of a pulled muscle or "catch," but did not describe back spasms or pain in the first few weeks after the incident.


We find Employee's testimony and the other evidence regarding his post-injury symptoms is more consistent with Dr. Hadley's opinion.  That is, the incident was minor; it was not signifi​cant enough to produce spasms, pain, and altered behavior for a few weeks.  We give Dr. Hadley's opinion more weight because it is more consistent with the facts.  Although Dr. Hadley was wrong about the reason Employee quit working for Employer, we find she had more de​tails about the injury and post-injury events correct than did Dr. Werschkul. 


We weigh all the evidence to determine whether Employee proved his claim by a preponderance of the evidence.  Consider​ing the medical evidence, particu​larly the fact that we gave more weight to Dr. Hadley's testimony and less weight to Dr. Werschkul's testimo​ny, and the lay testimony we find Employee failed to prove his claim by a preponderance of the evidence.  Therefore, we will deny and dismiss his claim.


ORDER

Employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this 29th day of October, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom               


Rebecca Ostrom, 



Designated Chairman



 /s/ Harriet Lawlor                


Harriet Lawlor, Member



 /s/ ST Hagedorn                   


S. T. Hagedorn, Member


APPEAL PROCEDURES

A compensation order may be appealed within 30 days through proceed​ings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Timothy J. Light, employee / applicant; v. North Star Volunteer Fire Depart., employer; and Alaska National Insurance Co., insurer / defendants; Case No. 9132470; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of October, 1996.

                             _________________________________

                             Charles Davis, Clerk
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