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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PHILOMENA BRIODY,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE Nos. 9329269

PRICE/AHTNA, J.V.,



)



9430234









)





Employer,


)
AWCB Decision No.96-0436








)



and




)
Filed with AWCB Anchorage








)
    November 15, 1996

NATIONAL UNION FIRE INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for compensation on October 16, 1996 in Anchorage, Alaska.  Attorney Joseph Kalamarides represents the employee.  Attorney James Bendell represents the employer.  We closed the record at the conclusion of the hearing.


ISSUE

1. Whether the employee's back condition, urinary problems and psychiatric condition are compensable.  


2. Whether the employee is entitled to attorney's fees and costs.


SUMMARY OF THE EVIDENCE

It is undisputed the employee was involved in some type of work incident in mid-September, 1993.  The employer's safety log for September 11, 1993 states: "Philomena Briody slipped down today.  Said she is O.K." (Employer's hearing brief, page 1).  


The employee testified to the following:  She began working for the employer in 1989.  Her job consisted of swamping, digging ditches, cleaning, and other various labor work.  In September of 1993 she was employed at Valdez.  She stated on September 11, 1993 the following occurred: 


I put down the three pieces of dunnage on the ground.  And Ron Whitley was operating the forklift, and I was signaling him where to put the plywood.  And I forgot that the piece of dunnage in the middle -- I put down three pieces of dunnage -- that the piece of dunnage in the middle was longer than the other two.  And I was working backwards, you know, signaling him as to where to place it, and I just tripped right over that, the middle piece of dunnage, and hit, hit my buttocks and my, it just seems like my hip right on the corner of it. 

(Briody depo at 9).  


She did not immediately take any time off for that injury.  She stated she reported the incident that day to Don McKenzie, the "safety man" and Bob Barker, her supervisor.  (Id. at 10).  She said Don McKenzie told her he would note it in his book.  She testified she did not know at that time that she was responsible for filing a claim report, and therefore, did not do so.  She further stated Barker told her not to file a workers' compensation form because if employees did not file reports, the employer would receive extra bonus money.  She testified she repeatedly received pressure not to file a report because of the safety bonus the company and her coworkers would receive if employees did not file report.  


In November of that year, the employee spent some time in Anchorage.  She testified that during that time, she was in a car accident and hurt her shoulders, neck, and back.  She went to the emergency room and received a collar and medication.  She testified the car accident did not affect her lower back, which continued to ache.  She later returned to Valdez and continued working.  While in Valdez she sought treatment with Leland Olkjer, B.S.D.C.,  for the injuries she incurred during the automobile accident.  There is no mention in Dr. Olkjer's report of the employee's low-back work injury.  Dr. Olkjer treated the employee for her upper body condition related to the automobile accident.


The employee states she asked to take part in the employer's reduction in force program in January of 1994, and voluntarily quit work until April of 1994.  During the time off work, she testified her back condition improved because she was not active.  When she returned to work in April, her back began to bother her again.  She stated she repeatedly complained to her employer regarding her back condition.  She testified she was told by her employers not to file reports of injury.  In July she finally demanded a report form, and on July 15, 1994 filled out her Report of Injury.  She testified two hours later the employer laid her off from her job.  


On February 28, 1996 the employee filed another Report of Injury claiming an injury date of July 15, 1994.  She wrote in that report: "Injured back initially 9-19-93.  Back pain gradually worsened and leg pain began after returning to work 4-8-94 through 7-15-94 following two and one-half months off work."  



Donald McKenzie, the employer's safety engineer at the time of the employee's injury, testified he knew of the incident and made a note of it.  He testified the employee did not tell him she was hurting at that time.  McKenzie stated he never discouraged the employee from filing a report.  He did explain the employer's safety bonus program to her.  In that program, employees would get bonuses for a clean safety record.  McKenzie further testified he was not working in Valdez in July of 1994.  


Bill Oxford began working as a safety engineer for the employer in Valdez after McKenzie left.  He testified both McKenzie and Briody informed him of the September 1993 incident in either December of 1993 or January of 1994.  Oxford stated the employee continued to tell him of her problem.  He testified that, like McKenzie, he did not discourage the employee from filing a report.  He further testified at the time of the employee's report, he did not doubt the validity of the incident.  


Bob Baca testified about the circumstances of the employee's July 1994 job layoff.  On July 15, 1994, the employee asked him if she was going to get laid off.  Baca testified he told her she was on the list of layoffs.  After that encounter, the employee filed a report.  Later that day she was laid off.


On July 26, 1994, the employee sought treatment with Edward Voke, M.D., for her lower back.  She later sought treatment for urinary and psychiatric problems.  She attributes all these conditions to her work-related injuries.  

Back Injuries.


Dr. Voke, the employee's first treating physician, treated her conservatively.  He opined that, on a more probable than not basis, the employee's condition was work related.  (Voke September 19, 1994 letter).


The employee went to the Virginia Mason Clinic in Seattle on August 22, 1994.  There, the employee sought treatment with James Coatsworth, M.D., a neurologist.  On September 21, 1994 Dr. Coatsworth opined the employee's condition was work related. (See also August 10, 1995 report).  While testifying, Dr. Coatsworth opined the employee's back condition is possibly related to the September 1993 incident.  (Coatsworth depo at 12).  He testified there are numerous instances in which a disc herniates several months after a fall. (Id. at 8).  He later stated the employee's continued work could have contributed to her disc herniation.  (Id. at 21).


Ty Hongladarom, M.D., also from the Virginia Mason Clinic, examined the employee.  He opined: "I believe her major problem is a job-related injury, anxiety and tension."  (Hongladarom September 22, 1994 report).


The employee also sought treatment with Davis Peterson, M.D.  Dr. Peterson performed a micro-diskectomy at L4-5 on February 6, 1995.  In a February 13, 1995 report, Dr. Peterson stated:


My initial contact with this patient was on October 13, 1994, at which time the patient complained of chronic low back and left buttock pain with thigh radiation.  She stated that she had been injured on the job, as noted by Dr. Coatsworth.  She had some subsidence but exacerbation in May of 1994 was again noted with radiating distal leg pain.  None of our records reflect the status of Mrs. Briody's lumbar spine symptoms and leg symptoms after the motor vehicle accident of November, 1993, and from what I have available, it is difficult to clearly determine what was most closely associated with the onset of her May, 1994 symptoms.  In the absence of a good initial exam and periodic followup to establish a clear association, the causal relationship to either episode would be almost impossible to establish.  In essence, we have the patient's own history as the only source at this point.  


I would say that she did have pre-existing degenerative changes and that in either instance, whether the work injury or the motor vehicle accident had the greater effect, both would have been at most contributing or exacerbating factors to the underlying degenerative problem.  As either mechanism may have been responsible, I would not be able to state with any reasonable degree of medical certainty that one episode is more of an exacerbating factor than the other, namely the work injury versus the motor vehicle accident.


Douglas Bald, M.D. examined the employee at the employer's request.  Dr. Bald wrote on September 29, 1995: 


Ms. Briody has a failed surgical low back syndrome with persistent severe pain behavior and complaints which do not seem to be substantiated by normal physical findings.  It is our opinion, based upon the history as presented and the medical records that were reviewed, that the current pain complaints and pain behavior as well as the post-surgical changes were not directly the result of the September 19, 1993, injury.


Thad Stanford, M.D., also examined the employee at the request of the employer.  On November 17, 1995, Dr. Stanford reported:


Her surgery came about because of the alleged incident.  However, it would be this examiner's opinion that she did not herniate a disc on September 19, 1993.  Certainly had this occurred, she would have had significant symptoms.  These would be symptoms enough to at least mention them to the physicians she saw and certainly, in all likelihood, enough symptomatology to take her to a physician long before she went to see Dr. Voke.


Ramon Bagby, M.D., and Bruce Hector, M.D., also examined the employee at the employer's request.  In a May 13, 1996 report they stated: 


I would expect that had the claimant sustained significant injury, she would not have been able to perform strenuous physical activity without significant observable difficulties and limitation of function.  Presuming that the claimant was able to perform her usual job duties during this intervening period, which would consist of fairly strenuous activity such as repetitive bending and stooping or lifting of weights more than 40 pounds, industrial causation with respect to the injury of 09-93 and the claimant's ongoing symptomatology would not be felt to be medically probable. 


According to the claimant she sought no treatment until after she was laid-off in 07-94.  Thus, there appears to have been no specific trauma precipitated consequent to activities at that time.  Subsequently however, the claimant did undergo a lumbosacral laminectomy and appears to have failed to achieve adequate relief following this procedure.  If surgery was not provided on an industrial basis then I would doubt that the claimant's ongoing symptomatology is consequent to either the industrial injury of 09-93 or alleged cumulative trauma as noted in the 09-94 forms.  


Lastly, the claimant was involved in a motor vehicle accident in 12-93.  The contribution of this accident to current complaints can be more fully understood by obtaining all pertinent records.  


Douglas Smith, M.D., performed a second independent medical evaluation (SIME) of the employee. In his February 19, 1996 report, he wrote: 


In terms of cause of the back and leg complaints, it is my opinion that there is a probable chronic pain syndrome now operant.  The chronic pain syndrome has components of physical, psychological, and socioeconomic nature. . . . [I]f the tenuous length between September of '93 and July of '94 is accepted, then subsequent events relative to her orthopedic care and treatment are all related to that link. . . . The factors leading me to believe that she has a chronic pain syndrome are my review of the records, her lack of improvement to any type of conventional treatment including surgery, and also, of course, her Patient Pain Drawing.

Urological Condition

In early 1995 the employee began having bladder urgency.  The employee sought treatment for that problem with William Clark, M.D.  In his February 3, 1995 chart note, Dr. Clark stated the employee suggested her back surgery may alleviate her bladder problems. Dr. Clark's notes after the back surgery indicate the employee reported her urinary problems were greatly improved.  (Clark February 14, 1995 and February 21, 1995 chart notes).  


Jerry Giesy, M.D, a urologist, examined the employee at the employer's request.  In his September 29, 1995 report, Dr. Giesy stated: "There are obviously many causes of bladder dysfunction and there is no obvious information established in the chart that Ms. Briody had or is having bladder dysfunctions related to any issues of her employment."  


Robert Modarelli, M.D., performed an SIME.  He opined the employee's urinary problems are related to the mechanics of epidural injections.  

Psychiatric Condition

Due to her anxiety and depression, the employee began therapy with Bruce Johnson, M.D.  Dr. Johnson stated in a June 5, 1996 letter:


As you know, I see Mrs. Briody for treatment of her anxiety and depression which has, at least, been aggravated by her industrial injury.  I believe that even though she may have had some episodes of anxiety and depression prior to her injury, her subsequent pain and physical limitations have seriously aggravated her psychological symptoms and brought her into treatment.  . . . 


I believe Dr. Wandal Winn, the evaluating psychiatrist, saw her at a time when her situation was relatively stable and after she was much improved, and chose not to guess as to her diagnosis.  


Eugene Klecan, M.D., examined the employee at the employer's request.  He opined in his September 29, 1995 report that the employee did not have a mental disorder or condition.  


Wandal Winn, M.D., performed an SIME of the employee for her psychiatric condition.  In his February 15, 1996 report, Dr. Winn stated:


Although Ms. Briody complains of "depression," I do not believe she has that disorder in a diagnosable technical sense, certainly with any degree of medical certainty.  Rather, her complaints of frustration, irritability, and distractibility appear to be based on situational and environmental stressors combined with subjective pain experience. . . . 


Although this woman has no "mental disorder" or diagnosable psychiatric condition, her subjective complaints of irritability and frustration do not appear to be related to the work injury in the fall of 1993 as she neither sought nor received treatment for a mental problem until significantly later.  

Parties' Arguments

The employee argues the employee's injuries are compensable.  She argues she established the preliminary link between her injury and secondary injuries and her employment by virtue of the opinions by Drs. Voke, Coatsworth, Clark and Johnstone.  The employee argues the employer does not have enough evidence to overcome the presumption.  


The employer argues the medical evidence does not support finding a compensable claim.  In addition, we should not rely upon the employee's testimony because her testimony is not credible.  When filling out a preemployment questionaire, she stated she had never had back problems.  However, there are medical reports from 1984 indicating she sought treatment for low back pain.  



FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provi​sions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the applicant must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical consider​ations,' med​ical evi​dence is often necessary in order to make that connec​tion."  Id. "Two factors determine whether expert medical evidence is neces​sary in a given case:  the probative value of the avail​able lay evidence and the complexity of medical facts in​volved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the applicant makes a prima facie case of work-relatedness, the presu​mption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the applicant must present some evidence that (1) he has an injury and (2) an employment event or ex​posure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently de​fined `sub​stantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclu​sion'."   Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption:  (1) produce substantial evi​dence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any rea​sonable possibility that the employment was a factor in the disability.


In Childs v. Copper Valley Elect. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated:  "If medical experts have ruled out work-related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alterna​tive explanations." 


The same standards used to determine whether medical evi​dence is neces​sary to establish the preliminary link apply to determining whether medi​cal evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of produc​tion and not the burden of per​suasion, the evidence tending to rebut the presump​tion should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  


"Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). The weight to be accorded the doctor's testimony must take place after a determina​tion of whether the presumption has been overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994). 


A pre-existing disease or infirmity does not disqualify a claim if the employment aggravated, accelerated or combined with the disease or infirmity to produce the disability.  Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209 (Alaska 1966); Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755 (Alaska 1980). 

Back Injury.


We find that the employee, through her testimony and the reports of Drs. Voke, Coatsworth, Peterson, and Smith, established a preliminary link between her back condition and the September 1993 work injury.  We also find the employer overcame the presumption with the reports of Drs. Bald, Bagby and Hector.  


Therefore, the employee must prove her claim by a preponderance of the evidence.  We find that the employee has successfully done so.  We place great weight on Dr. Smith's report.  Dr. Smith had the opportunity to review all the medical records.  Dr. Smith was an impartial physician chosen by us to exam the employee.  Furthermore, his rationale is consistent with all the medical documentation in the record.  


In addition, the physicians that initially treated the employee, Drs. Voke, Coatsworth, and Hongladarom, all attributed the employee's condition to the September 1993 injury.  These physicians' opinions support Dr. Smith's diagnosis, even if their ultimate conclusion is different.  Dr. Hongladarom's report, which is the most consistent with Dr. Smith, connected the employee's anxiety and tension to the job-related injury.  


We place less weight on medical evidence which attributes the employee's lower lumber condition to the November 1993 automobile accident.  Based on the employee's testimony and Dr. Olkjer's reports, we find that accident only effected the employee's upper back condition, which eventually resolved.  


We also give very little weight to the fact that the employee did not file a report of injury until months after the injury.  We find the employee was under a great deal of pressure by the employer not to file a report.  We conclude that such pressure is a reasonable explanation for not filing the report.  Therefore, based on the foregoing, we find the employee's back injury compensable.  

Urological Condition

We find that the employee, through her testimony and the reports of Drs. Clark and Modarelli, established a preliminary link between her compensable back condition and her urological condition.  We find the employer has failed to overcome this presumption with any evidence.  Dr. Giesy's statement merely stated that he did not believe the employee properly demonstrated the injury was work related.  Dr. Giesy did not provide an alternative explanation, nor did he eliminate any reasonable possibility that the employment was a factor in the disability.  Grainger, 805 P.2d at 977.  Therefore, we find the employee's urological condition compensable.  


Even if the employer did overcome the presumption, we find the employee proved her claim by a preponderance of the evidence.  We find Drs. Clark and Modarelli's opinions convincing.  Furthermore, the employee's urinary problems abated after her back surgery.  We find such an effect to be consistent with, and a confirmation of, Drs. Clark and Modarelli's opinions.  Based on the foregoing, we find the employee's urological condition to be compensable.  

Psychiatric Condition

We find that the employee, through Dr. Johnson's reports, established a preliminary link between her work-related injury,  her compensable back and urological condition, and her psychiatric condition.  We find the employer overcame this presumption with Dr. Klecan's report.  


Therefore, the employee must prove her claim by a preponderance of the evidence.  We find the employee has successfully done so.  We find Dr. Johnstone's opinion is convincing and consistent with the employee's testimony and the other doctor's reports, particularly the reports of Drs. Smith and Hongladarom.  Dr. Winn acknowledges the employee's physical condition is effecting her mental condition.  We place less weight on Dr. Klecan's opinion, because it is substantiated by very little explanation.  Therefore, we find the employee's psychiatric condition compensable. 

Attorney Fees and Costs

Although we find the employee's claim compensable, we find the employee has not specified the benefits she is requesting.  Furthermore, we awarded no specific compensation.  Because we have not awarded compensation, we cannot award statutory minimum attorney fees under AS 23.30.145.  Similarly, because it is uncertain how much the employee prevailed on her claim, we cannot award actual attorney fees under AS 23.30.145(b).  We ask that the parties work together to make that determination.  If the parties cannot resolve this issue, we retain jurisdiction to determine this part of the employee's claim.


ORDER

1.  The employer shall pay benefits to the employee for her compensable back condition, urinary problems, and psychiatric condition. 


2. We retain jurisdiction to determine the amount of compensation, attorney fees, and legal costs.


Dated at Anchorage, Alaska this 15th day of November, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna            


Patricia Huna, 



Designated Chairman



 /s/ Philip Ulmer              


Philip Ulmer, Member


Compensation payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed within 30 days of filing through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Philomena Briody, employee / applicant; v. Price/Ahtna, J.V., employer; and National Union Fire Ins. Co., insurer / defendants; Case Nos. 9329269 & 9430234; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of November, 1996.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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