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We heard the employee's claim for benefits on June 20, 1996 at Anchorage, Alaska.  Attorney Richard Harren represents the employee.  Attorney Elizabeth Goodreau represents the employer and its carrier.  The record remained open for submission of additional wage documentation and written closing arguments.  The employee encountered delay in securing her wage documentation.  The last wage documentation was filed on October 7, 1996.  We closed the record on October 17, 1996 when we first met after the additional information was filed.  


ISSUES

1.
Whether the employee was injured in the course and scope of her employment.


2.
Whether the employee is entitled to reimbursement for medical benefits.


3.
Whether the employee is entitled to temporary total disability (TTD) benefits or temporary partial disability (TPD) benefits.


4.
Whether the employee is entitled to interest.  


5.
Whether the employee is entitled to a compensation rate adjustment pursuant to AS 23.30.220(a)(2).


6.
Whether the employee is entitled to transportation costs.

 
7.
Whether the employer is entitled to an award of attorney's fees and costs for the employee's failure to appear at a scheduled deposition.


8.
Whether the employee is entitled to an award of attorney's fees and costs.    


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee claims she injured her right shoulder on March 3, 1994, while working for the employer as a substitute bus attendant for special-needs children.  The employee testified she worked on a part-time, on-call basis; her duties included assisting children on and off the bus and monitoring the children through the duration of the bus ride.  


During the June 20, 1996 hearing and her February 14, 1995 deposition, the employee testified that on March 3, 1994 she slipped on the stairs of the bus while exiting to assist a child board the bus.  On March 3, 1994, the employee was working with Diana Alexa, the driver of the bus.  The employee testified she slipped at the first stop of the morning, at passenger Frankie Carpenter's home.  During her deposition, the employee detailed her movements during her slip and fall.  


Q.
Okay.  Mrs. Dudley, we were talking about the handrail.  I was just trying to get a feel for where the handrail was in connection with the steps.  For example, was it vertical to the steps or was it more parallel to the steps?  


A.
No. It's vertical going down.  Excuse me.  It's listed as a safety rail and you hold on to it going down, coming up, and the children do too; so therefore if they stumble coming up or stumble coming down, then you know, you go down before they do in order to catch them in case something happens.


Q.
Where were you on the bus when you first put your hand on the handrail?  


A.
Standing at the top there with my hand on the -- I put my hand on the handrail getting ready to step down.


Q.
So your hand was on the rail before you actually put your foot on what we just determined was the first step?


A.
Yes, ma'am.


Q.
Did you have to lean forward at all to put your hand on the rail?


A.
No, ma'am.


Q.
So you took your first step, and is that when you slipped?


A.
That's when I slipped.  


Q.
The next step, though, was the one that was covered with snow; is that correct?


A.
That's where I wound up at.  On my bottom end, seated.


Q.
Which leg did you take your first step with?


A.
Left.  I'm sorry, but I was replaying it in my mind.


Q.
And your right hand was on the handrail?


A.
Yes, ma'am.


Q.
I'm trying to picture this in my mind myself.  So, you took a step with your left -- let me go back.  You put your right arm, right hand on the handrail, you took a step with your left leg? 


A.
Yes, ma'am.  


Q.
So you never placed your right leg on the first step?


A.
I never got to.


Q.
When you say the second step was covered with snow, can you explain that to me a little more?  I'm kind of confused.  


A.
Okay.  When Diana pulled up to where Frankie [Carpenter] and his mother were, as she pulled in and pulled up and opened the door, the bottom step just covered with snow because it was so deep.  


Q.
On the snow bank?


A.
On the snow bank, yes, ma'am.


Q.
Did you pull up next to a driveway?  


A.
Yes, ma'am.


Q.
And the driveway had not been plowed?


A.
It had not been plowed.


Q.
So, did you land in the snow?


A.
My bottom end and my legs did, yes.  

(Dianne Dudley dep. at  72 - 74).  


Q.
Did you tell her, and by her I mean the bus driver who you've identified as Diana Alexa, that [after your slip and fall] your arm hurt or that your thought you might have hurt your arm or shoulder?  


A.
I told her I was hurt but I wasn't going to say anything in front of Frankie [Carpenter].  


Q.
When did you tell her that?


A.
After we were turned around and I got to the next stop because Frankie was already back in his seat.


Q.
What did she say at that point?


A. 
When we get into the office, make sure we make out an incident report and tell Chris.


Q.
Were you able to finish the route that day?


A.
I finished the route.  

(Dianne Dudley dep. at 77 - 78).


The employee testified at the June 20, 1996 hearing that after returning to the bus terminal, she, Diana Alexa, and Chris Rowe, the employer's driver development / safety supervisor, completed incident reports.   The employee testified she completed the report the same day as her injury, March 3, 1994.  (See also, Dianne Dudley dep. at 78 - 79). 


In his September 13, 1995 deposition, Mr. Rowe testified that he recalled providing the employee with an incident report after her accident.  Mr. Rowe testified regarding the reports submission:


Q.
Do you recall discussing this report with any other employee of Laidlaw?


A.
This existing report, not what was stated on here.  I do recall discussing it with the driver.  The driver asked me if Dianne had filed a claim for this.  


Q.
And do you recall when the driver asked you that?


A.
It was the same day that it was filed, yes, sir.  [March 4, 1994].  


Q.
And the date that it was filed, is that the bottom line where it ways, "date employer received report"?


A.
Yes, sir.


Q.
Whose handwriting is that?


A.
That's mine.


Q.
Do you recall where you and the driver discussed this?  


A.
In my office.


Q.
What did the driver tell you on that day?


A.
The driver came in and asked me if Ms. Dudley had filed a Workmens' [sic] Comp. report claiming that she had slipped and fell, and I said yes.  The driver then informed me that she felt that it was a set-up.  She didn't think it was right.  And I told her to please write me up a statement for it.  


Q.
Did she do that?


A.
Yes, sir, she did.

(Rowe dep. at 11 - 12).  


Mr. Rowe also testified regarding a reenactment of the incident that occurred following the employee's accident.  


Q.
Other than talking with the driver, Diana Alexa, did you conduct any other investigation into the injury?


A.
We conducted a reenactment of what Dianne Dudley said that she had done.  


Q.
Who is we?


A.
We had a staff witness there, which was Ken Stackovich, which was the division manager.  We had Marietta Reed, which was terminal supervisor, lead dispatch, myself, LeRoy Failler, which was the shop foreman.  


Q.
Anyone else?


A.
Not that I remember, no, sir.

(Id. at 14 - 15).  


Mr. Rowe testified regarding photographs taken during the reenactment (Employer's hearing Exhibits 1 and 2):  


Q.
Who took these pictures?


A.
I did.


Q.
And what did these pictures show?


A.
We were trying to show the difference between the standard bus handrail and the wheelchair bus handrail.  There is a difference of angle.


Q.
Well, other than the reenactment, taking the pictures, talking to Diana Alexa, what other things did you do to investigate the injury?


A.
At that point I did nothing else, I turned it over to Workmens' [sic] Comp.  


Q.
I noticed that Dianne Dudley has named some witnesses on her report, which is Mrs. Carpenter and Frankie Carpenter.  Did you talk with them?


A.
I talked with the driver, and I did not talk with them.  


Q.
Is there any reason you didn't talk with them?


A.
Yes, because the driver said that the incident involving Frankie Carpenter, they were not even at Frankie Carpenter's stop at that time, as stated by Ms. Dudley.


Q.
Did she tell you that in person when you spoke with her or in writing?


A.
She told me that in person and I had her put that in writing.  


Q.
Where did she say that they were?


A.
I don't remember the name of the child, it was the stop previous to Frankie Carpenter's stop.


Q.
And she told you that when you sat down in your office and talked to her?


A.
Yes, sir, it was at that time.

. . . . 


Q.
When did you tell her she would be reenacting this?


A.
I don't remember the date of it.  We asked her to come in.  And by we I mean Ken Stackovich and myself. . . . 


Q.
So, there's no writing or no written evidence of contacting her that you're aware of.  


A.
At this time, no, not that I'm aware. . . . 


Q.
Who contacted the witness to attend [the reenactment]?


A.
I contacted the witnesses because they were on the job at the time and I told them that we need them to come out and verify. . . . 


Q.
You discussed with Mr. Stackovich that she was going to be called in, didn't you, before he did that?


A.
Yes, Ken said that we need to make sure we had a reenactment of this situation.  I do not remember whether it was Ken or myself that called Dianne Dudley. . . . 


Q.
Did Dianne Dudley bring any witnesses with her?


A.
I don't remember Dianne having anybody else with her, no.  


Q.
Did you tell Dianne when she was going to be coming in that she was going to be performing a reenactment in front of four co-workers?


A.
Again, I don't recall who talked to Dianne.


Q.
Well, so you can't say one way or the other.


A.
No, sir, I can't.  I don't know what was said to Dianne at that time.  


Q.
Did you invite Dianne Dudley to bring any witnesses of her own?


A.
I did not invite Diane to bring any witnesses of her own, no, sir.  


Q.
That's not the type of thing you would have done, is it, if you would have called her in to reenact it.  


A.
No.


Q.
Is there any reason why you didn't take a photograph of Dianne doing a reenactment?


A.
We were more concerned -- I, speaking of I, was more concerned with what she was trying to tell us than -- no, I didn't think about reenactment, of photographing it while she was doing it.  


Q.
Did you write down what she was trying to tell you?


A.
I honestly don't remember.  I would have to go back into the files to see.


Q.
Well, as you sit here today you can't remember any written summary of that reenactment, right?


A.
No, sir.


Q.
And there wasn't a written summary that was presented to  Dianne after she tried to explain this to you to see if she agreed with what you understood she was saying, was there?


A.
No, sir, there was not.


Q.
Can you tell us, when she reenacted this, what she did and what she said.


A.
To the best of my recollection right now, what I remember her doing is getting on the bus that was in the shop, we brought a bus into the shop for the reenactment, she got onto the bus and stated that she had grabbed a  hold of the handrail, had taken a step and stepped down on the first step.  I believe it was the second step, in stepping down that she had slipped.  Her arm had gone over, basically over her head while she was holding on to the handrail, and she had pulled muscles in the shoulder and had hit on her back, butt and back.  

(Id. at 14 - 22).  


Q.
Did Dianne tell you when she began this reenactment that this wasn't the right kind of bus?  


A.
No, sir.


Q.
So, you didn't know at all while this was going on that this wasn't even the same bus.  


A.
No, sir.


Q.
Is that, no, you recall this well enough to know she never said that, or is that no, you don't recall her saying this isn't the kind of bus.


A.
It's -- I remember well enough to say that, no, she did not say this was not the type of bus I was on.


Q.
Later on you discovered that it wasn't the type of bus she was on.  How did you discover that?


A.
The question was raised by the shop foreman.  And he asked, is this the same bus that she was on.  And we went and verified her bus versus the bus that we brought in the shop and found that they were two different -- as far as design of the steps and hand rail, were two different buses. 

(Id. at 24- 25).  


Q.
And what would you have given as a brief description of the outcome of their investigation? [The people viewing the reenactment].  


A.
I would have had to have given the description that we felt Dianne was unable to perform the injury in respect to the way that she demonstrated it due to the difference in bus heights.  And my feeling and the feeling of the four of us that were there discussing it, that you could not reenact the scene or do the injury in the way she reenacted it.  


Q.
What about her reenactment was implausible to you?


A.
That she could get her arm that far above hanging onto the -- above her head handing onto the handrail and still physically hold the handrail.  


Q.
What would have prevented her from still physically holding the handrail if she had her hand that far above her head?


A.
The angle of the handrail in relationship to the body.  That was one reason why we took all those photographs of the handrail with LeRoy in there.  


Q.
What would have caused her to let go of the handrail before that happened?


A.
Pain in her wrist.  It was our feeling, our own conclusion from that that she would have done damage to the wrist far before she'd of been able to get it above her head.  


Q.
If she had let go of the handrail just for a moment and flipped her wrist around, then could she have gotten her arm above her head like she described?  


A.
If theory, yes.  I mean, it's -- it's a speculation, yes.


Q.
Other than the fact that it would have injured her wrist to keep holding on while her body was going down, was there anything else that led you to the conclusion that it was implausible?


A.
As I recall, that was the primary aspect, was the angle of the handrail in regards to being able to hang onto the handrail through a fall as she so described.  

(Id. at 38 - 40).  


The driver of the bus, Diana Alexa, gave Mr. Rowe two hand written statements regarding her impressions of the employee's slip and fall.  Both statements are dated April 2, 1994.  (Id. at 46). Regarding the two statements, Mr. Rowe testified:  



She [Diana Alexa] gave me one statement in regards to the child incident at Frankie Carpenter's, that she stated that it was not at Frankie Carpenter's and that she did not believe there was a fall.  And she gave me the other statement in regards to the alleged injury that happened on the company grounds at the bus parking lot.

(Id.)


Ms. Alexa's deposition was taken on June 12, 1996.  Ms. Alexa's first written statement (Diana Alexa dep. exhibit 1) regarding the employee's slip and fall is dated April 2, 1994, and provides:  



To whom this may concern:  On my AM run at Jessica Edge's house, we were loading.  The door was open to the bus.  Dianne the sub attendant was on the third step down, her arm on the rail holding on.  Jessica was coming to the bus.  Dianne moved to step off the bus and lost her balance she corrected herself and stepped off.  This was no fall at all.  /s/ Diana Alexa.  (Emphasis in original).  


Her second statement, (Diana Alexa dep. exhibit 2) also dated April 2, 1994, provides:  



To whom this may concern:  On the AM run we arrived back at the bus barn.  We were parked.  Dianne my sub attendant got up and was standing in between the door and driver's seat, watching me shut down the bus.  She took tiny shuffling steps toward the stairs of the bus and was still watching me as she did this.  I continued to shut down the bus.  By this time she was right by the stairs of the bus.  I got up to check the rest of the bus.  At this time she made sure she had my attention and I watched her take a little tiny step and squat and slip down the stairs.  She did not have her hands on the rail.  There was no need for her to slip she did it on purpose.  I believe that I was set up.  I asked her if she was alright and she said, "yes."  /s/ Diana Alexa.  


In her June 12, 1996 deposition, Ms. Alexa testified regarding her recollection of the slip and fall and her written statements:


Q.
And how about the handwriting that follows it, the body of the statement?  Is that your handwriting? . . .


A.
Well, I know that this is my signature.  That's how I sign things.  And I have to be truthful with you, I'm a very bad speller.  And I know that that -- this right here (indicating) is not my handwriting, that tiny and --


Q.
Shuffling?


A.
Yeah, it just -- it -- I don't know.  For some reason it just  -- it's not . . .


A.
I'm just lookin' at it.  It's kind of hard for me to say yes or no.  I know that I don't really write like this.  I can't -- can't really say if it is was mine or not. . . . 


A.
I got to say, I mean, this is definitely my signature, but everything's crooked and it -- I don't know. It just doesn't look right to me.  I'm sorry.


Q.
That's fine.  Appreciate your honesty.


A.
It's my -- I'm just being honest, and I'm not -- you know, it just doesn't feel right.  I'm sorry.  And, see, tiny and -- that's -- I don't write that good, okay?

(Diana Alexa dep. at 19 - 20).  


Q.
All right.  Do you recall the circumstances under which you drafted Exhibit 1? . . . .


A.
Okay, one of the reasons is Dianne made it very apparent when this happened, you know, that she wanted my attention.  And the reason why I did it is because I felt that this -- what was going on was wrong, and I was going to try to protect myself.  And unfortunately, you still get -- that's the reason why we wrote everything down and I wrote that and I handed it in.  Because look at what we're doing right now today.  I think that's a pretty good answer.  That's the reason why I did it.


Q.
You did this because it just looked kind of fishy to you?  


A.
Yes, sir.  It didn't look right.  


Q.
Okay.  Now, the date that you wrote this and handed it in, was that the same day that this event happened that you describe?


A.
I did it -- when this happened I went directly that morning and I talked to Chris Roe [sic], told him what went on.  He told me to write it all down.  That's the normal procedures.  And I did, and I handed it back.


Q.
And you did all that the same day?


A.
Boy, it's been a long -- I'm pretty sure I did, but it's been a while.  I'm sure I did.  But like  I said, it takes me time.  I'm not a very good speller or writer. I have -- I have a severe case of dyslexia.  I'm dyslexic.  So whatever I do as far as writing and doing that, I have to work two to three times harder than anybody. 

(Id. at 23 - 24).  


Q.
I'd like you to go ahead and read this statement again, and tell me, if you could, what it was about what Dianne Dudley did that caused you to write this out.



(Brief pause.)


A.
I that it -- to tell you the truth, I remember, and she was getting up and I was, you know shutting down the bus.  But it was her continuing having my attention.  She was making sure that I was watching everything that she was doing.  And it was a put-on.  You follow what I'm tryin' to say?  And it -- she acted it out.  


Q.
Was she trying to show you what had happened to her?


A.
No. No, no, no, no.  She -- she was supposed to be getting off the bus.  The attendants were supposed to be getting off the bus.  She was taking her time, and she did this all, like I stated on there, is I felt that I was set up.  And that's -- that's what I'm trying to tell you right now.  Everything she did was a stage, it was a show.  She kept my attention.  She made sure I watched her try to slide down the steps, the whole nine yards.

(Id. at 25 - 26).


Q.
Was there ever a time when she got injured outside of the bus yard in some other location?  


A.
Not that I know of.  She wasn't with me.  


Q.
Is there ever a time when she slipped or lost her balance outside the bus yard?


A.
Boy, let me think.  



(Brief pause.)


A.
Jessica Edge, I do remember something about Jessica Edges' place.  She might have.  


Q.
What do you remember about Jessica Edge's place?


A.
Well, this is the way -- Jessica Edge's is up -- it's on Knik, and you have to go up and it's real steep.  And Jessica's drive, it's on a steep -- . . . .


A.
Yeah, you know, she was walkin' and she kind of like this (indicating), but she never really fell down or anything or get hurt.


Q.
Was she outside the bus at the time?


A.
Yes, she was outside the bus.


Q.
She was walking on the ground outside the bus?


A.
Yeah.


Q.
Coming to the bus or walking away from it?


A.
Going -- I do believe it was going to fetch Jessica, because Jessica would be waiting and watching for us in the window and Jessica was coming down.  It's their job to go -- go out and help the kids in that situation.  She goes out to meet 'em.  They get off the bus and go out.  Is that what you're trying to ask?


Q.
Yeah.  Was this time when you say Ms. Dudley, did you say slip?  Is that the right word?


A.
No, I wouldn't say slip.  It was just more of a balance type thing.  I don't think it was (indicating), you know, the slips;  like she just kind of balanced and just went out to catch her balance.  

(Id. at 27 - 29).


Q.
Do you recognize the signature on Exhibit 2?


A.
This is my signature. . . . 


Q.
Do you have any recollection of an incident where Ms. Dudley was walking down the steps with her arm on the rail holding on when she lost her balance and corrected herself at Jessica Edge's house?


A.
You know, I can't.  I'm thinking hard, but, you know, it's been a long time.  


Q.
I can't understand why both of these are dated the same date.  Do you know what part of her body Dianne Dudley claimed to have injured while she worked at Laidlaw?  


A.
No, I have no idea.  I didn't even know that she had claimed that she was hurt or injured.  We were -- were never -- I was never aware.  


Q.
Why do you think you would have written up a statement like Exhibit 2?


A.
Why would I if -- well, yeah, the whole thing is, is like I said, we wrote down everything, the driver did.  If I had wrote it down and everything -- I just -- that what I would -- just got through tellin' you, is just to -- everything's wrote down.  


Q.
As you sit here today do you have any recollection at all of what part of Dianne Dudley's body may have been injured at any time for any reason?  


A.
No, none whatsoever.  

(Id. at 33 - 35).


Q.
Did you talk to Mr. Stackovich at all about Dianne Dudley's -- these statement you've written about Dianne Dudley?


A.
No, all -- the only -- from what I remember, Chris Roe [sic] was the only one that I talked to.


Q.
And if you could just summarize, what was your conversation with Mr. Roe [sic] about these statements?


A.
Well, I went in there and just said -- like I said before, I said this, this, this, this, and he said to write it down, and that's what I did. 


Q.
So basically you walked into his office to report these things that you observed?


A.
Yep.


Q.
And you went in there to report that to him without him having to come and ask you to give a statement on these topics?


A.
Well, the one I went in there -- it's call self -- it needed to be addressed.  I felt that it needed to be addressed, the one.  And like I stated before, it -- when you work in the situation bein' a driver and you work with people, I was trying to protect myself of getting involved.  And just like the situation that we're in now.  


Q.
And that's exhibit 1 you're talking about?  


A.
Yes, sir.


Q.
So you may have been worried that Dianne Dudley was going to file a work comp injury and try and make you a witness to it?  Was that what you were afraid of?


A.
Yes, sir.  I was -- like I said in the statement, she was settin' me up, and -- and I know that she was doin' was false and she didn't get hurt, and I -- that was my personal opinion.  So what I did was I went in there to say my piece to Chris and let him know how I felt and blah-blah-blah.  Unfortunately, it doesn't help, does it?  

(Id. at 38 - 40).


Ms. Alexa testified that she remembered a student named Frankie Carpenter who was the first stop on her route.  Further, that Jessica Edge was the second stop on her route during the time the employee claims she slipped and fell.  Ms. Alexa also testified that she does not recall any substitute attendant ever slipping and falling in the stairwell of the bus at Frankie Carpenter's house.  (Id. at 42 - 43, 64 - 65).   


The employee deposed Carol J. Carpenter on November 17, 1995.  In pertinent part, she stated:  


Q.
Do you ever recall an incident where a person who was assisting your son [Frankie Carpenter] onto the bus slipped and fell coming down the stairs of the bus?


A.
I do remember an incident like that.


Q.
Can you tell us what you recall about that?


A.
What I recall is that the bottom step seemed like it was icy, and as she stepped off the bottom step, her foot slipped somehow, and the ground was icy, and she fell on the ground and slid a little bit under the bus.  

(Carol Carpenter dep. at 9).  


On cross-examination from the employer, Ms. Carpenter testified: 

 
Q.
Now, you indicated that the bus attendant stepped on the last step and then slipped and fell.  Is that correct?  


A.
Yes.


Q.
Okay.  Do you recall whether or not she was holding onto a railing?  


A.
I don't recall.


Q.
Let me ask you this:  Was the bus attendant who slipped and fell, was that person a male or a female?  Do you recall?  


A.
Female.  


Q.
Can you tell me a little bit more about what happened when the bus attendant fell?  Did you help her get up, for example?


A.
Yeah.  I offered her some assistance to get up from the ground.  It was very slippery.  And, of course, we offered her a hand.  


Q.
I guess I don't have a real clear picture of where it was that she fell.  When she slipped and fell, where was it that she landed?


A.
Well, she stepped off the last step of the bus, onto the ground, right there, and that's where she slipped.


Q.
And I guess there are different ways that people can slip.  Did she land on some part of her body?  Did she actually fall down?  


A.
Yes, she fell completely down.


Q.
And do you recall what part of her body she landed on?  


A.
It seems to me that it was on her side. . . . 


Q.
You mentioned that there was a -- also a bus driver on the bus that picked your son up.  When you witnessed this incident where this bus attendant slipped and fell, was there a bus driver on the bus? 


A.
Yes.


Q.
Okay, and what did the bus driver do, if anything, when the bus attendant fell?


A.
She asked if the lady was all right.


Q.
And what did the lady say.


A.
As near as I can recall, it went something like "I'll be okay." 

(Id. at 12 -13).  


The employee completed a form
 titled:  "Employee's Report of an Accident."  The report is dated March 4, 1994, and indicates the employer also received the report on March 4, 1994.  The report provides in pertinent part:  "I slipped on the bus steps while holding on to the right rail and pulled my arm.  I was going down to help Frankie on the bus."  The employee listed her injuries as: "My right arm.  I pulled around area of my shoulder and arm pit."  The employee listed Diana Alexa, Mrs. Carpenter, and Frankie Carpenter as witnesses.  


In a letter dated April 19, 1994, Ken Stackovich, the employer's division manager, wrote:  



On Friday April 1, 1994, I met with Dianna [sic] Dudley to have her reenact the accident that happened on the bus.  Dianne showed me how she says she was injured and how she landed on the stairs injuring herself.  After having received this information I feel that Mrs. Dudley could not have been injured as see [sic] claims.


The employee continued to work without seeking medical attention at her part-time position with the employer, as well as her other part-time employment with Safeway in Wasilla as a sales clerk in the liquor department, until March 10, 1994.  On March 11, 1994, the employee presented to Daniel W. Larson, D.C.  Dr. Larson's initial findings included:


   Orthopedic/neurological testing revealed pain on palpation of her right shoulder bicipital tendon, supraspinatus insertion, teres major insertion, pulled muscles in right shoulder, limited range of motion in the right shoulder on abduction and extension.  Right wrist swollen, strained extensor muscles, parasympathetic symptoms, right shoulder is higher.  Cervical range of motion was limited with pain at the limits of motion pain on palpitation of C2 thru C5.  Positive testing included foramina compression and shoulder depression tests.  Negative testing included adson's sign, cervical distraction and spruling's tests.  Dermatome was hypersensitive on the right forearm.  Reflexes were equal and active bilaterally.  

(Dr. Larson, March 16, 1994 report.)


In his March 31, 1994, report, Robert C. Myers, M.D., diagnosed:  "Tendinitis right wrist, sprain or strain right shoulder, over use of both injured parts."  He estimated the employee would be released for work in two weeks.  In his April 4, 1994 report, Dr. Myers also diagnosed "C.T.S." [carpal tunnel syndrome].  


On April 19, 1994, the employee presented to Richard W. Garner, M.D.  In his April 19, 1994 report, Dr. Garner assessed "Strong suspicion for rotator cuff tear;  Strong suspicion for labral or possible partial bicipital tendon tear;  Subacromial impingement right shoulder."  In his May 3, 1994 report, Dr. Garner recommended diagnostic arthroscopy of the shoulder and an MRI.  


Dr. Larson's July 20, 1994 report provides in pertinent part:



Ms. Dudley was examined and treated in our clinic on June 27, 1994. . . . Diane [sic] has had surgery on her right shoulder on 6/1/94 by Dr. Garner.  She has proceeded with initial shoulder rehabilitation which included modalities to control inflammation and pain.  She has also, started a home exercise program, as directed by Dr. Garner and myself.  Diane [sic] continues to suffer with injuries she sustained in her work related accident however, she is improving.  


In his July 14, 1994 report, Dr. Garner noted:  "Ms. Dudley is seen today in follow up at about 6 weeks post acromioplasty Mumford.  She's been working hard on physical therapy with Dr. Larson and is greatly improved.  She has occasional pain in the shoulder."  Dr. Garner continued:  



I'm putting her back to modified duty which is basically at 10 to 15 pound limit and no work over the shoulders.  She had a job release form with her from Safeway.  I'll see her back in 6 weeks time and intend to return her to full unrestricted duty at that point in time and anticipate 6 weeks beyond that doing a permanent partial impairment rating on her shoulder.  


On referral from Dr. Garner, the employee was evaluated by Shawn Hadley, M.D., on October 10, 1994.  Her October 10, 1994 report provides in pertinent part:  



This 45-year-old left-handed woman presents with a history of a work-related injury in March 1994.  At that time, she was working as a school bus attendant when she was hanging on to a grab bar in the school bus when she slipped on the steps, effectively hyperabducting and hyperextending her right arm.  

Dr. Hadley continued:  



The patient also reports some symptoms into the right upper extremity, including pain along the right wrist and tingling in the ring and little fingers in the right hand, which seem to awaken her at nighttime. . . . The patient no longer works as a bus attendant but continues to work full time at Safeway as a liquor store clerk, where she has worked for 1 -1/2 years.

  Dr. Hadley diagnosed:  



Rather diffuse pain in the right upper extremity. The patient has no evidence of a right cervical radiculopathy and not evidence of a plexopathy.  The patient does have a moderately severe right median neuropathy at the level of the wrist.  She would be a candidate for consideration for surgical release of the median nerve at the carpal tunnel.  


In his October 27, 1994 report, Dr. Garner stated:  



Ms. Dudley is seen today in follow-up.  Her electordiagnostics show a sufficiently severe carpal tunnel on the right side and that surgical decompression is recommended.  She also mentions today that she has had a chronic pain in the region of the right scapula and this [sic] gone back for quite some time.


Dr. Garner recommended continued therapy with Dr. Larson for her scapular and thoracic sprain.  Dr. Garner concluded:  "With respect to the carpal tunnel I'm going to perform an endoscopic carpal tunnel release in the near future."  (Id.).


Dr. Garner performed an endoscopic carpal tunnel release right on November 9, 1994.  (Dr. Garner, November 9, 1994 operative report).  In his November 17, 1994 report, Dr. Garner stated:  "Ms. Dudley is seen today in follow-up at about 9 days post endoscopic carpal tunnel release.  The numbness in her hand is going away.  She has an aching in the ulnar side of the hand and forearm."  Dr. Garner concluded:  "She can work on grip strengthening at home and go back to regular duty on the 28th of November."  


Dr. Larson testified at the June 19, 1996 hearing that in his opinion, the employee's rotator cuff tear and carpal tunnel injuries are consistent with the employee's mechanism of injury (falling down the bus stairs).  On cross-examination, Dr. Larson was asked by attorney  Goodreau:  "Did you ever seek any advance written approval from the adjuster handling this claim for treatment of Ms. Dudley in excess of the Board treatment frequency standards?"  Dr. Larson responded:  "Not that I know of."  Dr. Larson also testified at the June 20, 1996 hearing that he did not state the reason why excess treatments were necessary in any report.  However, many of Dr. Larson's reports do "recommend" treatments in excess of the frequency standards.  There is no indication that an actual plan for treatment in excess of the frequency standards was filed or served on the employee.  


The employee seeks reimbursement for transportation expenses.  At the June 19, 1996 hearing, the employee introduced employee's exhibit 2 (for demonstrative purposes only), a "Statement of Medical and Related Expenses," which in part details the employee's travel mileage.  The statement details 1,969 miles claimed by the employee.  


The employee's April 25, 1994 Application for Adjustment of Claim seeks a determination of gross weekly wage.  At the hearing, the employee testified that she moved to Alaska from Florida in November, 1992 due to Florida's poor economy.  She testified her 1992 wages were minimal.  She began working for Safeway in June of 1993, and testified she worked approximately 24 - 25 hours per week.  She applied for work with the employer on December 7, 1993, and began working for the employer in February, 1994.  At the time of her injury, she worked part-time for both the employer and for Safeway Stores as a liquor store clerk.    


On October 7, 1996, the employee filed page two of her 1992 tax return and one 1992 W-2 statement from a supermarket in Florida showing earnings of $2,177.16.  The employee did not file any other page of her 1992 tax return.  Also on October 7, 1996, the employee filed four 1993 W-2 statements which total $11,324.92 in earnings. 


The Application also seeks time loss benefits from March 11, 1994 and continuing. On May 31, 1996, the employer filed records from the State of Alaska, Department of Labor, Employment Security Division, which indicate the employee received unemployment benefits from April 24, 1994 through August 13, 1994.  The employer also filed records from Safeway which show the number of hours the employee worked each week from January 1, 1994 through April 22, 1995.  The records do not reflect any consistent pattern in the employee's weekly work hours.  Also on May 31, 1996, the employer filed its records which indicate the employee worked a total of 62.90 hours ($563.55) for the employer in 1994.  


At the June 20, 1996 hearing, the employee testified she continued to work for the employer until March 31, 1996.  In addition she continued to work at Safeway.  She testified she worked within the limitations prescribed by her medical care providers. 


The employer has requested attorney's fees and costs for the employee's failure to attend her deposition scheduled for January 26, 1995.  In pertinent part attorney Goodreau stated in the January 26, 1996 transcript of proceedings:



Mr. Harren had called our office yesterday afternoon and had wanted to take some additional depositions, despite the fact that there had been no written notice of these depositions and that no such depositions had been set up.  When we would not agree to the additional deposition of various Laidlaw employees on half a day's notice, Mr. Harren asked if we could continue Ms. Dudley's deposition.  We indicated that that was not acceptable.  Ms. Dudley's deposition had been set and the notice had been sent out on January 12th, 1995.  Mr. Harren gave no indication at that time that Ms. Dudley would be unavailable or that a continuance would be needed.  Mr. Harren's office called my office alter that afternoon to let us know that the deposition would be held at city hall instead of Mr. Harren's office, as we indicated in the deposition notice.  This was because Mr. Harren's office was undergoing construction.  Therefore as of yesterday afternoon, it was my understanding that the deposition would go forward and that it would be held at city hall at 9:30.  



And again, the first notice that my office got that a continuance would be needed due to an illness in Ms. Dudley's family was a phone call at 8:20 this morning.  The first notice that I got was when the court reporter talked to Mr. Harren at 9:50 this morning.  


The employee testified at the June 20, 1996 hearing that her granddaughter had become ill.  She also testified that the infant was in her care; a visit to "the Valley pediatrician" was required, where medications were prescribed. She indicated that the illness was unexpected, and her absence was unavoidable.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
Was the employee injured in the course and scope of her employment.  


AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1)
the claim comes within the provi​sions of the chapter . . . ."


 The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Id.   
Second, once the preliminary link is established, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.  Koons, 816 P.2d 1381 (quoting Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981)).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evi​dence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any rea​sonable possibility that the employment was a factor in the disability.


Third, if the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  


We must determine if the employee's alleged slip and fall caused her injuries.  "`Injury' means accidental injury or death arising out of and in the course of employment. . . ."  AS 23.30.265(17).  We apply section 265(17) and the presumption in section 120 to the facts of this case. 


We find the employee raised the presumption with her testimony and the testimony of Mrs. Carpenter and Drs. Larson, Hadley, and Garner.  We find the employer rebutted the presumption with the testimony of Diana Alexa and Chris Rowe.  We must now weigh the evidence to determine whether the employee proved she was injured in the course of her employment by a preponderance of the evidence.

 
We give little weight to the testimony of Diana Alexa.  We find her to be a poor historian, and find her preoccupied with "protecting herself."  We find she could not positively identify the handwritten document, purportedly her own statement, but could identify her signature.  Further, we give little weight to the statements which are dated four weeks after the employee's alleged slip and fall.  Last, we find Ms. Alexa's recollection of the events surrounding the employee's alleged slip and fall is not corroborated by any other independent witness.  


We give very little weight, if any, to the evidence from the employer's "reenactment" of the employee's fall.  First, we find the "reenactment" was done four weeks after the employee's alleged slip and fall.  Second, the "reenactment" was performed on a bus configured differently than the bus the employee allegedly fell on.  Third, the employee was not told that a reenactment was to take place and not allowed to prepare or otherwise seek assistance.  Fourth, the photographs taken and entered as Employer's Exhibits 1 and 2 were of a man, considerably larger than the employee, and do not accurately depict the employee's alleged slip and fall.  Finally, the "reenactment" was done after the employer controverted benefits on April 7, 1994, in preparation for the employer's defense. 


Having thoroughly reviewed the employee's deposition and hearing testimony, as well as observing her demeanor, we find the employee is a credible witness.  AS 23.30.122.  We find her description of her slip and fall entirely plausible.  Further, we find her testimony to be corroborated by the testimony of Mrs. Carpenter, an independent, uninterested witness.  We also find Mr. Rowe's testimony detailed at page 10 herein, supports the employee's claim.  Finally, we find the medical opinions of Drs. Larson, Garner and Hadley support the employee's position that she was injured in the course and scope of her employment.  


We find the employer failed to present any medical evidence to rebut the opinions of Drs. Hadley and Larson that the employee's shoulder and carpal tunnel conditions are work-related.  Accordingly, we conclude the employee was injured in the course and scope of her employment, and the employer shall reimburse or otherwise pay for the employee's medical expenses.    


II.
What medical and transportation reimbursement is due.  


The presumption of compensability applies to an employee's claim for continuing medical treatment or care under AS 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).  "[I]n the absence of substantial evidence to the contrary this presumption will satisfy the employee's burden of proof as to whether continued treatment or care is medically indicated."  Id. at 665.


We find Dr. Larson provided the employee with continuing and multiple treatments of a similar nature, chiropractic manipulations.  AS 23.30.095(c) requires that the physician "shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments."  The treatment plan must include "objectives, modalities, frequency of treatments and reasons for the frequency of treatments."  If the physician fails to furnish a treatment plan as required by AS 23.30.095, "neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard."  AS 23.30.095(c).


Our regulation 8 AAC 45.082 contains the pertinent frequency standards.  Under these standards the frequency of treatments cannot exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months. However, under 8 AAC 45.082(g), we have discretion to award payment of treatments that exceed the frequency standards in subsection (f) if 1) the treatment plan was given to the employer and employee within 14 days after treatment began; 2) the treatments improved or are likely to improve the specific condition; and 3) a preponderance of the evidence supports a conclusion that the board's frequency standards are unreasonable considering the nature of the employee's injury.


We find a valid treatment plan was not furnished by Dr. Larson or the employee.  Accordingly, we conclude neither the employer nor the employee may be required to pay for treatments that exceed the frequency of treatment standards in our regulations.  AS 23.30.095(c).  We will order the employer to pay or reimburse medical expenses for treatments that doe not exceed the frequency standards stated in 8 AAC 45.082.  


We find several of the employee's detailed travel miles correspond with chiropractic treatments which may exceed the frequency standards.  We will order the employer to review the mileage request in conjunction with the medical expenses.  The employer must pay for travel which is for treatment within the frequency standards.  We reserve jurisdiction to resolve any disputes regarding medical or transportation reimbursement.  


III.
Compensation rate, time loss benefits, and interest.  


We find the employee's arguments and assertions regarding her compensation rate is unclear.  The record remained open for submission of the employee's 1992 tax return.  Only an incomplete return for 1992 was filed.  We find we do not possess adequate evidence to accurately calculate the employee's compensation rate.  We direct the employee to submit her entire 1992 tax return.  We direct the parties to provide their calculations, supported by written legal argument, regarding establishing the employee's compensation rate.


Until a compensation rate is set, we are unable to calculate a total amount due for time loss benefits.  Further, the employee has not specifically identified the time periods for which she claims she is entitled to time loss benefits.  We find it is not our responsibility to ascertain the employee's claim for her.  We direct the employee to specify the time periods for which she claims entitlement to temporary total or temporary partial disability benefits.  In addition, she must provide her analysis  of her post-injury earnings for calculating any temporary partial disability benefits requested.  Her request should also be supported by written legal argument.  


The employee shall submit the briefing regarding her compensation rate and time loss benefits by December 16, 1996.  The employer shall respond no later than December 26, 1996.  The briefs shall not exceed 10 pages.  The employee may file a reply no later than January 3, 1997, not to exceed three pages.  


The parties are encouraged to resolve the disputed issues without further Board action.  Should the parties resolve their disputes, the Board must be promptly notified.  All correspondence in this issue shall be directed to the Designated Chairman's attention.  


Until we are able to calculate the employee's compensation rate and entitlement to time loss benefits, we are also unable to calculate or award any interest which may be due.  We reserve jurisdiction regarding interest.  


IV.
Attorney's Fees. 


As we are unable to calculate the employee's compensation rate or entitlement to time loss benefits at this time, we will not address the employee's request for attorney's fees and costs.  We reserve jurisdiction regarding attorney's fees and costs.  


The employer requests an award of attorney's fees for the time expended when the employee did not attend her January 26, 1995 deposition.  In Gardner v. Phoenix Logging, AWCB Decision No. 92-0089 (April 13, 1992) a different panel awarded an employer costs and attorney's fees when the employee failed to attend his deposition.  The Gardner panel found the employee's failure to attend his deposition was not justified.  (See also, Miller v. Takotna Community Ass'n, AWCB Decision No. 95-108 (April 20, 1995)).  


We have previously found the employee to be a credible witness.  AS 23.30.122.  The employer did not offer any evidence contrary to the employee's testimony regarding her grandchild's unexpected illness.  We find the employee's failure to attend her deposition to be justified.  The employer's request for attorney's fees and costs is denied and dismissed.  


ORDER

1.
The employee suffered a compensable injury during the course and scope of her employment on March 3, 1994.


2.
The employer shall reimburse, or otherwise pay, the employee's medical benefits and transportation expenses.  The reimbursement of transportation and medical benefits shall be limited by the frequency standards of AS 23.30.095(c) and 8 AAC 45.082(f).  We reserve jurisdiction regarding any disputes on these issues.


3.
The employer's request for attorney's fees and costs is denied and dismissed.  


4.
We reserve jurisdiction to decide the employee's claim for temporary total or temporary partial disability benefits, interest, attorney's fees and costs, as well as determine her compensation rate.  


Dated at Anchorage, Alaska this 15th day of November, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot              


Darryl L. Jacquot, 



Designated Chairman



 Philip E. Ulmer                 


Philip E. Ulmer, Member



 /s/ Patricia Vollendorf         


Patricia Vollendorf, Member


Compensation payable under terms of this decision, is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed within 30 days of filing through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dianne Dudley, employee / applicant; v. Laidlaw Transit, Inc., employer; and National Union Fire Ins., insurer / defendants; Case No. 9403632; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of November, 1996.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     �The form cites to Washington Administrative Code, which requires employee's promptly report industrial injuries.  





