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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

THOMAS G. IRVINE,



)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9421778

GLACIER GENERAL CONSTRUCTION,

)





Employer,


)
AWCB Decision No. 96-0445








)



and




)
Filed with AWCB Anchorage








)
    November 21, 1996

INDUSTRIAL INDEMNITY,


)




Insurer,


)




  Defendants.

)

___________________________________)



Employee's request that we review the Reemployment Benefits Administrator (RBA) Designee's determination was heard at Anchor​age, Alaska on November 12, 1996. Employee was present and represented by attorney William Soule.  Attorney Elise Rose represents Defendants.  We closed the record at the hearing's conclu​sion.


ISSUES

1.
Is the RBA Designee's determination manifestly unreason​able because she relied upon opinions from Employee's alleged former attending physi​cians, rather than obtaining an opinion from Employee's alleged current attending physician, regarding Employee's ability to perform jobs he has held in the 10 years before the injury?


2. 
Is the RBA Designee's decision manifestly unreason​able 

in light of the medical information obtained after the RBA Designee's determination?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee injured his low back in the course and scope of his employment in the fall of 1994 in several different incidents.  At the time of the injury, Employee worked as a construc​tion estimator and superinten​dent for Employer.  Defen​dants accepted the injuries as compensa​ble, paying disabili​ty and medical benefits.  


Employee testified at the hearing that he has a history of back and neck problems. In 1965 he injured two vertebrae in his neck.   He eventually had cervical surgery. In 1973 he had lumbar problems, and surgery was performed by William Reinbold, M.D.  About this time he also saw J. Michael James, M.D., for his low back pain.  In 1978 or 1979 he injured two more cervical vertebrae.  He was treated by Edward Voke, M.D.


On September 26, 1988 Douglas Smith, M.D., reported to the Veterans Administration regarding his orthopedic examination of Employee's neck condition.  At that time, Employee was seeing Shirley Fraser, M.D., for his head and neck pain.  X-rays showed an anterior cervical fusion at C3-6 disc spaces, with osteophyte formation at the C6-7 level.  He had a 30 percent impairment for military purposes.  


Employee returned to work after his injuries and surgeries.  Employee testified that in 1989 he returned to Dr. Voke for treatment of his low back pain.  A magnetic resonance imaging (MRI) study done in November 1989 of the lumbar region was read by Dr. Coyle as showing a moderate central bulge at the L4-5 level, with post-operative changes at the L5-S1 level.

 
After his 1994 injuries, Employee returned to Dr. Voke for treatment.  His October 13, 1994 chart notes, list a diagnosis of lumbosa​cral strain.  He noted Employee had a normal gait, with no muscle spasms.  The x-rays showed equal disc spaces.  Dr. Voke prescribed physical therapy.  


On October 17, 1994 Employee saw Marjorie Smith, M.D., Dr. Fraser's partner, for his neck condition.  She diagnosed cervical stenosis, and told Employee to return in three months.  (Dr. Smith October 17, 1994 notes.)  


An MRI study was performed on November 14, 1994.  The radiolo​gist reported his impression that there was a small central hernia​tion of disk material at the L5-S1 level.  There was scarring from surgery at the L4-5 level.  The radiologist stated:  "There remains disk material in the neural foramina on both sides that has not been removed which narrows the neural foramina bilaterally."   The radiologist also noted there was a bulge or small disk hernia​tion at the L3-4 level.  All of the changes appeared similar to the findings in 1989.  (John Fischer, M.D., November 14, 1994 report.)


Dr. Voke discussed the MRI with Employee on November 22, 1994, and referred Employee to Dr. James for treatment and evalua​tion.  Dr. Voke continued to prescribe physical therapy.  (Dr. Voke November 25, 1994 Physician's Report.)  At the time of his December 13, 1994 visit with Dr. Voke, Employee reported improvement and more flexibility, although sitting and standing still bothered him.  Dr. Voke hoped Employee might return to work after one more month of physical therapy.  (Dr. Voke December 20, 1994 Physician's Report.)


Employee saw Dr. James, and in his three-page January 9, 1995 report, Dr. James stated the electrodiagnostic testing of the right leg was normal.  He diagnosed low back pain, with no evidence of radiculopathy. He referred Employee for epidural steroid injec​tions.


In his January 20, 1995 report, Dr. Voke indicated Employee should continue seeing Dr. James, who would decide when he was ready to return to work.  On January 24, 1995 Employee saw Dr. Fraser who reported that he complained of increased neck problems since his back pain started.  (Dr. Fraser January 24, 1995 notes.)

Employee saw Dr. Voke on February 22, 1995, who reported Employee still had leg weakness, and gave him a prescription for a cane. Dr. Voke continued to defer to Dr. James, though Employee continued to see Dr. Voke periodically.  In his June 21, 1995, report Dr. Voke stated Employee had urologic problems.  He did not feel Employee was a surgical candidate. Employee saw Dr. Wrigley who reported in his June 1, 1995 Physician's Diagnostic Information that Employee had organic impotence. 


In his December 3, 1995 Physician's Report, Dr. Voke noted Employee's condition was unchanged, but somewhat improved. Employee saw Dr. James on January 18, 1996 for routine follow-up.  Employee had seen Dr. James one to two times per month each month during 1995. 


Dr. James reported in his January 18, 1996 chart notes that Employee had increased back pain with coughing and his range of motion was impaired in all planes.  Dr. James concluded Employee was medically stable and ready for a permanent impairment rating.  He concluded:  "Time was spent today with the patient discuss​ing the worker's compensation system from my limited perspective, and his rights and obligations as I perceive them."  


A form was completed on January 18, 1996 by Dr. James' office for Employee's disability insurance.  In the part for Employee to complete ("In​structions to Insured") someone wrote:  "[P]t. [patient] is currently working."  Under the portion for the attending physician to complete, someone had written that Employee's condition had improved, he was ready for a rating, and he was medically stable.  It also indicated Employee was able to resume his regular job at that time, and "able to continue [at] present occupa​tion."  The form was signed by Dr. James.


Employee testified that in January 1996 he told Dr. James he was going to exercise his right to change physicians for his low injury.  Employee testified he called and spoke to the adjuster handling his claim about the change.  He testified he did not give Defendants written notice of his decision to change physi​cians.  Employee testified he decided to have Dr. Fraser become his attending physician for his low back injury.


On February 1, 1996 Employee saw Dr. Fraser.  In her consulta​tion notes she stated that Employee had been her patient for several years primarily for his cervical problems.  She went on to state: "[H]e also has considerable lower back problems, starting with a laminectomy in 1973." She described his complaints and his injuries. She measured his range of motion and did a sensory examina​tion. She estimated he had lost about 80 percent of the normal function of his lower back and hips, or about 32 percent of the whole person.  Adding the cervical disability, he had lost another 60 to 70 percent of his function.  She ended by saying:  "I think this gentleman is significantly disabled and handicapped by the pain in his back and hips in addition to that in his shoul​ders."


On April 8, 1996 Employee saw Dr. Fraser again.  She recom​mended a year or two of physical therapy, with slow steady exercise.  She noted that he sat on the chair in an awkward fashion, with his right leg bent behind him.  


On April 23, 1996 Defendants had Employee examined by Eric Carlsen, M.D.  He noted in his April 23, 1996 report that Employee had both low back and cervical problems, but the two electrodiagnostic tests done by Dr. James showed no evidence of radiculopathy in the right leg.  He rated Employee's permanent impairment for his low back from his 1994 injury at five percent of the whole person.  Dr. Carlsen concluded:


Dr. Fraser, who has also done an impairment rating, rated his cervical spine.  Clearly, he has disability related to his cervical spine, but it is well documented to be preexisting.  His cervical spine was not evaluated or treated following this most recent reported injury, and it is my opinion that the impairment present in his cervical spine is not attributable to the above injury. 


Employee requested reemployment benefits.  The RBA Designee determined Employee met the criteria under AS 23.30.041(c) for an evaluation. On April 23, 1996 the RBA Designee selected rehabilita​tion specialist Elisa Conley to perform the evaluation. 


Conley testified at the hearing that she interviewed Employee to determine the jobs he had held or received training for in the 10 years before his injury.  She then got the job description from the United States Department of Labor's Dictionary of Occupational Titles (DOT), which includes the physical demands of the jobs, for the jobs Employee had held during the 10 years before his inju​ry.  She submitted the DOT job descrip​tions with the physical demands to Dr. Voke.  He was to indicate whether he believed Employee was able to perform the physical demands of the jobs.  Dr. Voke decided to have Dr. James review the job descriptions and physical demands and help determine Employee's physical abilities. At the end of July 1996, Dr. James and Dr. Voke completed their review.  They agreed Employee could return to work as (1) a service manager, which is classified as light-duty work; (2) an automotive service manager, which is sedentary work; (3) a garage supervisor, which is light-duty work; (4) an auto specialty services manager, which is light-duty work; and (5) an estimator, which is classified as sedentary work and was his job at the time of his 1994 injury. (Conley August 2, 1996 Re-employ​ment Benefits Eligibil​i​ty Evalua​tion Addendum).  


Because the doctors approved Employee's return to work at his job at the time of injury and other jobs he had held in the past 10 years, Conley recommended Employee be found ineligible for reemploy​ment benefits.  (Id. at 2 - 3).  Based on Conley's recommen​da​tion, the RBA Designee's October 7, 1996 letter told Employee he was ineligible for further reemploy​ment benefits. 


Employee timely asked that we review the RBA Designee's determination.  On review, Employee first contends the RBA Designee abused her discre​tion because she incorrectly applied AS 23.30.041(e). Employee argues the prediction regarding Employee's ability to return to jobs held in the 10 years before the injury must be made by the attending physician.  Because Employee changed attending physicians before Conley did the evaluation, he contends Conley should have submitted the job descriptions to Dr. Fraser for review and approval.


Defendants contends the statute only requires having "a physician" make a prediction, not the attending physician's predic​tion.  Accordingly, Defendants argue we have no grounds to find an abuse of discretion and reverse the RBA Designee's determination.


Second, Employee contends new medical evidence obtained after the RBA Designee's determination should be considered.  Based on that evidence, Employee asserts we should find the RBA Designee's determi​na​tion is manifestly unreasonable.  


In October 1996, Dr. Smith had Employee submit to another MRI. The October 15, 1996 MRI report states:  "Clinical History:  Old injury to back, compare w[ith] old films."  The report then notes:  "We have no prior lumbar spine exam for comparison."  The MRI was read as showing a mild diffuse annular bulge at L2-3, a central disc bulge or herniation at L3-4, a broad-based annular bulge at L5-S1, and evidence of osteophyte formation.  The MRI report indicates  the bulge or herniation at L3-4 reduces the dimension of the thecal sac to approximately five millimeters.  (October 15, 1996 MRI report.)


Dr. Fraser testified at the hearing that she did not believe she was Employee's primary physician for his low back condi​tion.  She believed he was seeing Dr. Voke for that problem.  She describes herself as "an advocate" for Employee.  She testified the MRI shows the progres​sion of his condition.  Dr. Fraser believes the 1994 injuries are very likely responsible for the disc narrowing in his lumbar spine.  She testified the radiolo​gist compared previous measure​ments of the impinge​ment on the thecal sac, and that Employee's condition is worse than it was at the time of the previous MRI.  


Dr. Fraser also testified Employee's neck is so bad she "can't tell if anything new has happened to him." She believes that it is almost impossible for him to work 40 hours a week because he has "the worst neck."  She believes his back condi​tion, combined with his neck condi​tion, make it practically impossible for him to work. She has not reviewed any job descrip​tions to determine if he could perform any of the jobs he did in the 10 years before injury. 

 
On September 6, 1996 Dr. Fraser prescribed an electric wheel​chair for Employee.  The prescription indicates a diagnosis of atrophy and weakness in his leg and severe spinal stenosis.  In a September 26, 1996 letter to Aetna Insurance Company, which is not the insurer for Employer in this case, Dr. Fraser wrote:  



Mr. Irvine is a gentleman who has severe post-traumatic and degenerative joint disease of not only his lumbar spine but of the cervical one as well. . . .  I have prescribed a wheelchair for him because of gait instabil​ity and inability to walk distances without marked fatigue and stiffness of his legs.


    
How can his neck do this?  It's because he has spinal stenosis. 


Defendants contend the October 1996 MRI and Dr. Fraser's opinion are not new evidence.  They contend there is no comparison of Employee's prior MRI's to determine whether, in fact, his lumbar condition is worse.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.041(d) provides in part:



Within 30 days after the referral by the ad​mini​strator, the rehabilitation special​ist shall per​form the eligibility evaluation and issue a report of find​ings. . . .  Within 14 days after receipt of the report from the rehabilitation spe​cialist, the administrator shall notify the par​ties of the employe​e's eligibility for reemploy​ment prepara​tion benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is re​quested.  The board shall uphold the decis​ion of the administrator except for abuse of discretion on the administrator's part. 



AS 23.30.041(e) states:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


The issue before us is whether the RBA Designee abused her discre​tion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper mo​tive.' [footnote omitted]. Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).)"  The court also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decis​ions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preserva​tion Foundation, AWCB Decision No. 91-0392 (December 11, 1991).


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  In Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court held we properly refused to reweigh the evidence in reviewing an RBA determination.  The RBA may choose which physician's opinion to rely upon in making an eligibility deter​mination.  In reaching its opinion, the court discussed subsection 41(e)'s requirement that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities."  Id. at 6.


We find the language of AS 23.30.041(e) is unambiguous.  It merely requires that "a physician" make the prediction.  See Moesh v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994).  We find the statute does not require the employee's attending physician make the prediction.  


We consider Meek v. Unocal Corp., AWCB Decision No. 93-0151 (June 18, 1993), cited by Employee.  We find Meek does not require obtaining the attending physician's opinion. Rather, Meek required the RBA use the actual job description, not the DOT job descrip​tion, in deciding whether to approve a reemployment plan pursuant to AS 23.30.041(h).  Meek notes the statutory differ​ence between section 41(e), which requires using the DOT job description of the physical demands, and 41(h), which governs plan approval and does not require using the DOT job description's physical demands.


Assuming Dr. Fraser is Employee's attending physician, we find we would exceed our statutory authority if we inter​preted AS 23.30.041(e) as requiring the RBA Designee to get and rely only upon Dr. Fraser's prediction. See  Moesh at 765.  We find the RBA is  free to choose which physician's opinion she will rely upon.  Yahara, 851 P.2d 73.  We believe a corollary of this principle is that the RBA Designee may also decide from which physician she will seek opinions.  We do not believe it is necessary for the RBA Designee to seek opinions from all physicians that have seen or treated Employee.  


In this case, we find Drs. James and Voke treated Employee over an extended period, were familiar with his condition, and treated him until he reached medical stability.  Accord​ing​ly, we find the RBA Designee's reliance upon Drs. James and Voke's opinions was not an abuse of discretion.
  


We next consider the "new" medical evidence which was not available to the RBA Designee at the time of the her decision.
  Employee contends his condition is worse than when he last saw Dr. James, and that Dr. Fraser believes Employee's lumbar spinal condition had worsened because the thecal sac space has narrowed to five millimeters.  


First, we find Employee's own testimony contradicts his assertion.  At the hearing, his attorney asked him if his back condition had gotten worse since he last saw Drs. Voke and James.  Employee testified:  "Yes it has, but not to a large degree."


Second, we find, contrary to Dr. Fraser's belief, there was no compari​son of Employee's prior x-rays or MRI studies to determine if the narrowing increased.  We have no evidence that the dimension of the thecal sac at the time of his October 15, 1996,  MRI is different than it was when he last saw Dr. James.  Accord​ingly, we find Employee's "new" medical evidence does not demonstrate a change in his condition or abuse of discretion for which we should reverse the RBA's determi​nation.


Finally, we consider the record as a whole to determine whether we are left with the conviction that the RBA's determina​tion is a mistake.  We find Dr. Fraser testified it is "practi​cal​ly" impossi​ble for Employee to work 40 hours a week.  We find, however, Dr. Fraser did not review any of the DOT job descriptions for the jobs Employee held in the 10 years before injury. We find there was adequate time for her to do so since Conley's report was issued August 2, 1996.  


In Moesh, 877 P.2d 764, the court stated:


AS 23.30.041(e) provides three conditions that must be met to become eligible for reemployment benefits.  First, the employee must timely request reemployment benefits.  Second, a physician must predict that the employee will not be physically capable of performing the work per​formed at the time of the injury
.  Third a physician must predict that the employee will not be physically capable of performing any of the work he performed or was trained to perform within ten years prior to the injury. . . .


We find the only physicians' predictions based upon the DOT description of Employee's job are Drs. James and Voke.  They both predicted Employee would be able to return to his job at the time of injury as described in the DOT.  Accordingly, we find the record as a whole supports the RBA Designee's determina​tion.  We find the RBA Designee did not abuse her discre​tion in determin​ing Employee is ineligible under AS 23.30.041(e) for reemploy​ment benefits.  We will affirm the RBA Designee's determi​nation, and dismiss Employee's claim.


ORDER

The RBA Designee's determination is affirmed. Employee's claim for reemployment benefits is denied and dismissed.


Dated at Anchorage, Alaska this 21st dy of November, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom             


Rebecca Ostrom, 



Designat​ed Chairman



 /s/ S.T. Hagedorn              




S. T. Haged

orn, Member



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member


APPEAL PROCEDURES

This compensation order may be appealed within 30 days of filing through proceed​ings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


This compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Thomas G. Irvine, employee / applicant; v. Glacier General Construction, employer; and Industrial Indemnity Company, insurer / defendants; Case No. 9421778; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of November, 1996.

                             _________________________________

                             Donna Bodkin, Clerk
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     �Because of this conclusion, we find it is unnecessary to determine whether Dr. Fraser was or is Employee's attending physician for his low back condition.


     �We have allowed the parties to introduce evidence at the hearing, even if that evidence was not available to the RBA at the time of his determination, based on the superior court's ruling in Quirk v. Anchorage School District, 3 AN-90-4509 CI (Alaska Super. Ct.) (August 21, 1991); Kelley v. Sonic Cable Television of Alaska, 3 AN-89-6531 CI (Alaska Super. Ct.) (February 19, 1991).  However, we note another superior court decision reached a contrary conclu�sion.  Rider v. Fred Meyer, Inc., of Alaska, 3 AN-91-9313 CI (Alaska Super. Ct.) (May 8, 1992).  


     �AS 23.30.041(e) specifically requires this prediction is based on the employee's job as described in the DOT.





