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                                   )


                                   }
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Employer,


)
   December 3, 1996




  Defendant.

)

___________________________________)


This matter was heard on October 2, 1996, in Anchorage, Alaska.  The employee was present and represented by attorney Cathy A. Buge.  At the hearing, there was insufficient time to hear the parties' closing statement.  Accordingly, record closed on October 29, 1996, the first regularly scheduled hearing date after the closing briefs had been submitted.  


ISSUE

Whether the employee suffered a post-traumatic, post-concussion or other closed-head injury with a resulting seizure disorder as a result of an August 15, 1989 work-related incident.


SUMMARY OF THE EVIDENCE

The following facts are not in dispute:


1. In a report of injury completed August 16, 1989, the employee stated:  "Came down from crane platform, 20' down on safety rope.  About 5' from floor another tech tried to break my fall.  My grip went, hit concrete floor with right hand, head and knee."


2. An accident report filed by Neil P. Umatum on August 16, 1989 stated in part:


Operations Technician Anne Rayburn and I Neil Umatum had just completed the last heat and vent PM procedure on . . . the manifold room. . . At three different times we discussed moving the crane back to the access ladder for Ann to get off or use the emergency rope to exit the crane platform. . . Ann at this time decided to use the rope to exit the platform.  About half way down the rope approximately ten feet up Ann lost her grip on the rope and the speed of her decent increased. . . . About four to five feet up on the rope I caught her by wrapping one arm around legs and the other arm around the mid section of her torso to break her acceleration and fall.  At this time Ann let go of the rope and fell off to the right side of me. . . . She hit the floor with the right side of her body her head her hand and her knee.  I immediately stated for her not to move and checked her for any physical damage or bleeding that might have occurred and talked with her the whole time.  At no time did I find her unconscious or incoherent.  I then asked her if she felt she had any physical impairments and she stated that she was ok but a little dizzy.  I then asked her if I should call for the ambulance and medic to check her out and move her and she said no and started to sit up.  She then stood up with me right next to her and we proceeded to the guard shack where the medic was stationed for further medical evaluation. . . .


At the hearing, Mr. Umatum reaffirmed the statements given on August 16, 1989.  Upon further inquiry, he stated that when the employee was coming off the rope, he bent his legs to brace himself, put his arms around the employee's torso and caught her, rolled to the side and gently laid her on her side on the concrete floor.  He concluded by saying the employee's fall was no more than three or four feet.


3. A few days after the fall incident, the employer had the employee seen by Del B. Coolidge, M.D., in Anchorage.  In his progress report dated August 17, 1989, the doctor noted the employee told him that when she arrived at the bottom of the rope, she "crashed" into a male co-worker and hit the concrete floor striking the right side of her head around the ear, the right knee, left hand, both elbows, and both shoulders.
  The doctor's diagnosis was "multiple contusions to the right side of head and scalp, right shoulder, bilateral elbows and right knee secondary to fall."


4. On September 14, 1989, the employee saw Janice M. Kastella, M.D., and described the August 15, 1989 accident.  The doctor notes, "She was still about 6 feet off the ground when she fell over and hit concrete with the right side of her head, . . . "  Dr. Kastella's impressions, "yet another post-concussion syndrome."


5. Between November 28, 1989 and  August 1, 1991, the employee saw Christopher Nicholls, Ph.D., a psychologist, on numerous occasions regarding her emotional distress symptoms.  In his report dated February 26, 1991, Dr. Nicholas noted:


[S]he reports that she is experiencing difficulties in which she has been falling and doesn't seem to remember what happened.  These have occurred on 4 occasions over the last 2 months and it appears to me that she is having a seizure disorder.


6. On March 22, 1990, the employee was evaluated by Paul L. Craig, Ph.D., a psychologist.  She complained of memory loss, difficulty understanding instructions provided to her, repeating herself when attempting to communicate, especially when tired, difficulty with efficiency of writing, headaches, poor vision, difficulty with spots in front of her eyes, right sided tinnitus on occasion, some difficulty with balance, and problems maintaining a romantic relationship with her boy friend.  In terms of personality testing, the doctor noted,  "She may have a tendency to express some of her emotional distress through bodily complaints and concerns."  His diagnostic impression was "post-concussion syndrome."


7. Between August 1990 and April 1991, the employee saw Drake D. Duane, M.D.  In taking a history, the doctor noted that:



It is unclear that she sustained loss of consciousness from the 8/89 incident, therefore, I do not know if all of this is post-concussion, medication, or a combination of a previous illness and injury of 1981, her psychiatric problems in the interval, the emotional impact of the incident of August 1989, although we have seen patients with apparently minor incidents of injury with depressive syndromes and she claims the depression is a part of her symptomatology of late.  She does not, however, communicate a depressed affect."


In reviewing a number of test results, the doctor noted that the computer-assisted EEG showed no evidence of epileptogenesis (producing epilepsy). 


8. At Dr. Necholls' direction, Jeffery S. Gitt, D.O., evaluated the employee's case.  In a letter to Dr. Necholls dated April 11, 1991, the doctor stated:



The patient has a normal neurologic examination at this time.  Nevertheless, it is the impression of this examiner that this patient does not have epilepsy or seizures.  Her brief periods of unresponsiveness have lasted minutes to as long as 4 hours, which would be extremely atypical for seizures.  The patient describes episodes where 'my mind just shuts down,' or 'it is like I go into a black area,' which are more likely stress-related than secondary to epilepsy or seizures.


9. At Dr. Duane's referral, Richard Gottlieb, M.D., performed a psychiatric disability evaluation.  In his report dated April 25, 1991, the doctor went into the employee's medical and social history in great detail:



There is evidence of a borderline spectrum personality disorder in that the patient has had unstable relationships, substance abuse, tendency to let herself be abused, low self-esteem, suicide gestures and affective instability.



There is also evidence of schizotypal character style in that she is preoccupied with spiritual forces and magical thinking.  Finally, her defensiveness and fear of the interview being used against her may indicate some paranoid feature. This also may suggest her developing schizophrenic process.


10. The employee next saw Richard Dobrusin, D.O.  In a letter to the employee's attorney dated March 18, 1993, the doctor noted that his assessment was "(1) status post head injury 8/15/89 with resultant cranial bone somatic dysfunction . . . ."  In a physician's report dated May 4, 1993, Dr. Dobrusin noted, "brain mapping shows a seizure disorder."  


11. The employee was evaluated by Marc S. Walter, Ph.D., on September 16, 1993.  In his report of the same day, the doctor stated "that she does have a complex partial seizure disorder which was caused by the accident and which is expressing itself psychologically."  He believed she still "fits within the framework of a post-concussion syndrome."  In fact, Dr. Walter felt the employee had suffered a "concussion/mild closed head injury."


12. In a report dated September 20, 1993, Richard J. Glonek, O.D., stated:  "has had several episodes of fainting spells.  There was a possibility of seizure activity, however, there seems to be conflicting reports about this."  He went on to say that she  suffers from "post-traumatic vision syndrome.  She has lost her fusional and focusing ability.  We have prescribed glasses which will correct her refracting error." 


13. Next, the employee was examined by Frederick J. Smith, M.D., a neurologist, at the request of the employee's representative.  In a letter to the representative dated February 22, 1994, Dr. Smith expressed his opinion that "there has been a closed-head injury with brain damage that has affected her cognitive functioning, particularly in tracking complex tasks."  


14. The employee was seen by Andrew P. Belan, Ph.D., on May 2, 1994, for a neuropsychological screening interview.  The doctor stated in his report that he felt it was likely "that she suffers from a seizure disorder."  In a clinical note dated June 25, 1994, Dr. Belan stated that from his review of the various evaluations, the most frequently used category was "post-concussion syndrome which implied that the employee suffered a mild closed-head injury."


15. At the employer's request, the employee was seen by Susan Detrick, Ph.D., for a psychologic assessment.  In the doctor's report dated March 17, 1995, she stated that the employee suffers from a chronic and recurrent psychotic disorder, a dissociative disorder, and a personalty disorder.  At her deposition taken on September 17, 1996, the following testimony was given:


Q. Based upon your review of all of your medical records and your examination of Ms. Rayburn and her performance on the testing that you gave her, did you form an opinion as to whether any of these conditions which you diagnosed were related to employment at Alyeska Pipeline?


A. Yes.  I did not feel that they were related to her 
employment.


Q. Is that an opinion which you still hold today?


A. Yes, it is.


Q. Do you hold that opinion to a substantial degree of medical 
certainty?


A. Yes, it is.

(Dr. Detrick's dep. at 12-14).


16. At the employer's request, the employee was evaluated by William F. Hoyt, M.D., ophthalmologist and professor emeritus at the University of California in San Francisco, on October 18, 1994.  After the doctor finished his examination he stated in a letter to Richard Cuneo, M.D.:


IMPRESSION: This woman's responses to testing of her vision are spurious.  Her claims that eye movements make her 'dizzy' and that convergence movements give her head pain are neurasthenic and cannot be believed.  Her eyes are objectively normal in every regard.  I found nothing in my examination to suggest dysfunction in her visual or oculomotor systems.


You [Dr. Cuneo] asked me to comment on Dr. Richard Glonek's (optometrist) conclusion that this woman's visual complaints and findings indicate that she has a 'post-traumatic vision syndrome.'  In my 35 years as a Professor of Neuro-ophthalmology I have never heard or read about such a syndrome.  His proposal to treat her for this affliction at $150/week for 5-7 months plus additional examinations goes beyond my medical understanding.


17. At the employer's request, the employee was interviewed  by John Zeitz, M.D., a psychiatrist, on September 14, 1994 and October 7, 1994.  In his subsequent report, the doctor stated in part:


Based on my extensive review of her records, my interviews with Ms. Rayburn, and the recent evaluations by Dr. Detrick and Dr. Cuneo, it is my opinion that the medical findings are best explained on a psychological basis.  The medical findings clearly point in the direction of a psychotic disorder which affects her thinking and behavior about her difficulties. . . . This disorder, in my opinion, was evident in early 1986 during her hospitalization at Brea Hospital.  


. . . . 


I do not believe her employment with Alyeska was a substantial factor in bringing about or significantly worsening her psychiatric conditions.  In my opinion, Ms. Rayburn has experienced the natural progression of long-standing psychological conditions aggravated by non-employment events.  I do not believe her August, 1989 accident was a substantial factor in bringing about or worsening her conditions.


18. At the employer's request, the employee was evaluated by Richard Cuneo, M.D., a neurologist, on September 12, 13, and 15, 1994.  In a report comprised of 67 pages, the doctor drew various conclusions.  He noted:


It should be noted that this patient does not have the entity of 'postconcussion headaches.' First of all, there is no documented concussion. There was no documented loss of consciousness, and it clear that she has no . . . amnesia of the trauma.  Even if we were to state that this was a 'mild' concussion without actual loss of consciousness, her headaches would not fit into the characteristics of postconcussion headaches.  Postconcussion headaches generally evolve over the course of several weeks following a concussion, last for up to several months, and then resolve over a period, usually of several weeks.  They specifically would not still be present six years after the trauma.


. . . .


My opinion is that the conditions of Ms. Rayburn's employment were not a substantial factor in bringing about or significantly worsening her headache problems.

(Dr. Cuneo's report at 61).


In response to questions asked, the doctor responded:


Ms. Rayburn did not have what would traditionally be described as a concussion of 8/15/89 - It is important to note in this regard that Mr. Neal Umatum, who was present at the scene of the accident clearly states that Ms. Rayburn did not have loss of consciousness and was fully alert and talking the whole time.  It is also important to note that by her own examination and history, she describes no evidence of . . . amnesia.


The weight of the evidence in this case indicates that Ms. Rayburn did not have a significant concussion.  Even if she did have a very mild concussion, using a loose criteria of concussion, her subsequent course certainly does not go along with a postconcussion syndrome.


Ms. Rayburn does not have evidence of cognitive difficulty related to the injury of 8/15/89 - The degree of head trauma which Ms. Rayburn experienced on 8/15/89 would not under any circumstances go on to cause significant persisting cognitive difficulties.  That is simply not the natural history of an injury of this type or magnitude.

(Id. at 63-64


Ms. Rayburn does not have "Post-trauma vision syndrome."  Neither Dr. Hoyt, nor I have ever heard of this syndrome and it is not a neurological, neuro-ophthalmological, or ophthalmological entity.  It is important to note that Dr. Hoyt is widely regarded as a father of neurophthalmology, and has written the definitive three-volume text totally over 2,000 pages on this field. . . .


Ms. Rayburn has no evidence of an organic brain syndrome.  I reach this conclusion on the basis of her normal neurogical examination as documented in this report, her normal brain scan, her normal EEG and video monitoring, and her normal neuro-ophthalmological evaluation. . . .

(Id. at 66).


19. At Dr. Cuneo's request, the employee was admitted into the University of California Medical Center Epilepsy Monitoring Unit between October 12-18, 1994 because of a diagnosis of possible epilepsy.  The discharge diagnosis stated:  "No evidence of seizure activity or epilepsy."


20. At the parties' request, a Second Independent Medical Evaluation (SIME) was ordered by the board in late 1995.
  This SIME was performed by a three-member panel at Western Medical Consultants, Inc.  The panel consisted of Nathaniel M. Nord, M.D., a neurologist; Michael Kottler, M.D., an ophthalmologist; and George F. Mooney, Ph.D, a clinical psychologist.  The panel filed its joint report on January 24, 1996.


Dr. Nord stated:


Based on the available medical evidence, I do not believe Ms. Rayburn sustained a closed head injury or a concussion type and, as a consequence, brain damage, seizure disorder, or postconcussion syndrome from the work incident on 8/15/89.

(Dr. Nord's report dated 1/24/96, at 8)


The doctor went on to note at page 9:


In the case of Ms. Rayburn, the nature of the injury described by a fellow worker at the scene is such that a reasonable presumption may be that a significant closed head injury was not sustained.  Mr. Rayburn was said not to be dazed or unconscious and reportedly stood after the fall and walked two blocks to the medical facility to be checked.  Two days later, the only evidence of injury was a slight redness about the right ear.


After his examination on January 24, 1996, Dr. Kottler stated:


In summary then, I found a perfectly normal ocular examination.  Her symptoms of progressively increasing difficulty with close work is a natural phenomenon occurring at her age.  It has no relation to the accident.  In addition, I found no objective evidence in her eye examination that might relate to her difficulty with depth perception.

(Dr. Kottler's report dated 1/24/96, at 2).


After reviewing over 1,000 pages of primarily medical and psychological records, various depositions, and interviewing the employee for three hours, Dr. Mooney set forth his conclusions as follows:


All of the complaints or symptoms that she currently experiences, and which have been present for most of the interval since the accident of interest, are not related to the 8/15/89 injury.  The basis for this opinion is that most of these complaints or symptoms were present, in one form or another, before the injury.  They are probably the result of a dissociative condition not otherwise specific, alone or in combination with a personality disorder not otherwise specified.  There is a possibility that the 1981 traumatic brain injury also contributed to these problems.  The existence of these preinjury problems is sufficiently documented in her records . . . 

(Dr. Mooney's report dated 1/24/96, at 9).


At the hearing, the employee testified that things were different before and after the 1989 injury.  Before, she worked  100 dogs out of Delta Junction, had a full crew of people always around her house, went to college, learned refrigeration, worked for the federal government and did what she could to help people.  After, she suffers from memory loss, blackouts, dizziness, could not communicate with others, and, among other things, became easily confused.


Dr. Cuneo testified that as a physician he treats seizure disorders and head injuries.  He said that before a person can be diagnosed as having a concussion, it is essential that the person must have lost consciousness.  Recognizable signs of this happening are seeing a person slumped over and not having the ability to communicate.  The doctor explained that before there can be post-traumatic seizure syndrome  there has to be: (1) significant trauma - loss of consciousness for a significant period of time, and (2) an invasion into the skull.  He referred to the University of California's Epilepsy Monitoring Unit as well-established.  He noted that after monitoring the employee at that institution for six days and nights, the medical staff's conclusion was: "No evidence of seizure activity or epilepsy."  Dr. Cuneo concluded his testimony by saying that after putting in some 30-40 hours into this case, he found that none of the employee's conditions were related to the incident of August 15, 1989.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The basic dispute between the parties in this case is whether the employee sustained a head injury, "arising out of and in the course of employment" on August 15, 1989, which led to her becoming permanently and totally disabled.


The Alaska Workers' Compensation Act defines "injury" and "arising out of and in the course of employment."  AS 23.30.265(17) provides in pertinent part:  "injury" means accidental injury . . . arising out of and in the course of employment. . . ."


AS 23.30.265(2) provides:


"arising out of and in the course of employment" includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities;


Under the Alaska Workers' Compensation Act, there is a presumption of compensability for employee injuries. AS 23.30.120(a) provides in pertinent part:  "In a proceeding  for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Board, 880 P2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,977 (Alaska 1991).  In Childs v. Cooper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated that "if medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded the doctor's testimony must take place after a determination of whether the presumption had been overcome.  Norcon, Inc., 880 P.2d 1551 (Alaska 1994).  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 § 1(b).


Based on this discussion, we must first determine whether the employee has established the preliminary link between her present condition and the work-related incident on August 15, 1989.  We find that she has carried her burden on proof in this regard.  This finding is based in part on the employee's testimony regarding what things she was capable of doing before August 15, 1989, and her mental condition after August 15, 1989.  Also, we rely on Dr. Kastell's diagnosis of "post-concussion syndrome" made shortly after the incident in question.  Since the employee has established the requisite preliminary link, the presumption of compensability attaches to her claim.


The next question is whether the employer has come forward with substantial evidence to overcome the presumption.  Based on the medical findings of Drs. Duane, Gitt, Detrick, Hoyt, Zeitz, Cuneo, Nord, Kottler, and Mooney, we find the employer has carried this burden of proof.  Dr. Duane in August 1990 stated that from the employee's medical records "[i]t is unclear that she sustained loss of consciousness from the 8/89 incident."  In reporting to the employer in February 1991, the doctor stated: "We have not been able to substantiate that these [blackouts] are a seizure. . . ."  Dr. Gitt, in April 1991, stated that the employee "does not have epilepsy or seizures."  With regard to her problems, the doctor noted they were "more likely stress-related than secondary to epilepsy or seizures."  Dr. Detrick testified that on March 17, 1994, he could not attribute, to a substantial degree of medical certainty, any of the employee's conditions to her employment with the employer on August 15, 1989.  In his report of October 18, 1994, Dr. Hoyt found nothing upon examination to "suggest dysfunction in her visual or oculomotor systems."  As a professor  of neuro-ophthalmology for 35 years, the doctor had never heard of Dr. Glonekls' "post-traumatic vision syndrome" and, in essence, summarily dismissed it.  In October 1994, Dr. Zeitz gave his medical opinion that the medical findings are best explained on a psychological basis. . . . This disorder, in my opinion, was evident in early 1986 during her hospitalization at Brea Hospital."  Finally, Dr. Cuneo's report in September 1994 stated unequivocally that the employee did not suffer a closed head injury or a postconcussion syndrome because of the August 1989 incident.


Based on these facts, we find the employer has come forward with substantial evidence to overcome the presumption of compensability and, as such, the presumption drops out. The employee must, therefore, prove all elements of her claim by a preponderance of the evidence.  It is at this point that we must weigh the medical evidence offered by the parties.  


With regard to the employee's case, the first physician to diagnose post-concussion syndrome was Dr. Kastella in September 1989.  This assessment was made soon after the accident and when the event was fresh in the employee's mind.  In March 1990, Dr. Craig concluded the employee was suffering from a post-concussion syndrome based on her medical history.  Dr. Nicholls, in February 1991, listened to the employee's assessment of her condition and concluded she had a seizure disorder.  The evaluations Drs. Dobrusin, Walter, and Smith of May 1993, September 1993, and February 1994, respectively, reported the employee did, in fact, have a closed-head injury and, as a result, suffers from seizures. Dr. Glonek diagnosed a "post-traumatic vision syndrome" in September 1993.  Dr. Belan, in May 1994, reported that from the various evaluations he had reviewed, he found the most common label given to the cause of the employee's condition was "post-concussion syndrome" brought on by a mild closed-head injury.


After giving careful consideration to this evidence, we  find that whether or not a particular physician thought the employee suffered a post-concussion syndrome as a result of the August 15, 1989 incident, depended on the facts as relayed by the employee regarding what happened that day.  In other words, the physicians had to base their opinions on assertions made by the employee that she fell five or six feet and landed on her head on the concrete floor, falling and "crashing" into Mr. Umatum and then falling and hitting her head on the concrete floor, and other similar accounts of what transpired that day. 


On the other hand, we are more persuaded by the evidence submitted by the employer showing the employee never suffered a seizure producing post-concussion closed-head injury on August 15, 1989.  First, and foremost, we find from the evidence that the employee did not fall five or six feet from the rope and land on her head on the concrete floor as she asserts.  For what really occurred on the day in question, we rely on Mr. Umatum's report of August 16, 1989 and his hearing testimony.  He actually saw what happened, was an impartial witness, and was a concerned co-worker looking out for the employee's medical welfare.  From his account, when he saw the employee starting to lose control of the rope, he braced himself, put his arms round her waist before she let go of the rope, and then rolled gently to the floor with her.  He testified the actual distance he and the employee fell was only a few feet.  What is also important about Mr. Umatum's remembrance of that incident, is the fact that he actually knew the employee never lost consciousness or became incoherent.  She told Mr. Umatum that she was a little dizzy, but not otherwise hurt.  Even though Mr. Umatum offered to get the employee ambulance service, she declined and walked a couple of blocks to the medic's station without apparent difficulty.  The record also reflects that two days later, Dr. Coolidge could not find anything upon examination indicating a closed-head injury or post-concussion syndrome. 


From these facts, we find the employee never suffered a documented concussion.  As Dr. Cunoe explained at some length, a person cannot suffer a post-traumatic or post-concussion syndrome without first having a loss of consciousness.  Since the employee did not lose consciousness, we find she did not suffer from either a post-traumatic or post-concussion syndrome.


In order to explain the employee's condition which seemed to indicate seizure problems, many physicians and psychologists reviewed the employee's psychological background.  Psychologist Detrick found the employee suffered from chronic and recurrent psychotic disorder, dissociative disorder and a personality disorder which could be the real source of the employee's problems.  Dr. Detrick could not relate any of these disorders to the employee's accident on August 15, 1989.  Dr. Hoyt, the professor emeritus of ophthalmology at the University of California found the employee's vision normal in every regard.  He said he could not believe the employee's complaints.  Dr. Hoyt dispelled Dr. Glonek's "post-traumatic vision" syndrome.  The opinion of Dr. Zeitz, a psychiatrist, that the employee's medical problems were best explained on a psychological basis, as opposed to an accident basis.  He stated that the employee's psychotic disorder was evident as early as 1986.  He felt the employee's psychiatric conditions were not caused or worsened by her employment with the employer.  Finally, Dr. Cuneo, a neurologist, spent considerable time working on this case and concluded from the medical records on hand that the employee did not suffer from cognitive difficulties, a post-trauma vision syndrome, or an organic brain syndrome.  He also relied on the Epilepsy Monitoring Units' finding after six days and nights of monitoring: "No evidence of seizure activity or epilepsy."  


We further find that our SIME physicians' findings and conclusions are also supportive of the employer's position.  These physicians supplied us with independent medical evaluations.  Accordingly, these opinions are given significant weight.  From his review of the records, Dr. Nord did not think the employee suffered from a concussion or post-concussion syndrome. Dr. Kottler, an ophthalmologist, agreed with Dr. Hoyt.  Finally, Dr. Mooney concluded that all of the employee's medical problems were not related to the August 15, 1989.  Her problems, he surmised, arose out of the 1981 traumatic brain injury.


Based on these facts, we conclude the employee did not prove by a preponderance of the evidence she suffered a post-traumatic syndrome, a post-concussion syndrome, or a closed-head injury with a resulting seizure disorder as a result of the August 15, 1989 incident.  Consequently, the employee's claims for benefits from that incident must be denied and dismissed.


ORDER

The employee's claims for benefits arising out of the August 15, 1989 incident are denied and dismissed.


Dated at Anchorage, Alaska this 3rd day of December, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf     


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Anne Rayburn, employee/applicant; v. Alyeska Pipeline Service Co., employer (self-insured); defendant; Case No.8922415; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of December, 1996.

                             _________________________________

                             Mary E. Malette, Clerk
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�








     � The employer states in its closing brief:





		There is no dispute over the fact that Anne Rayburn did suffer a cervical injury for which she was paid significant TTD and PPI benefits.  She ended up being paid TTD through October 23, 1992.  In addition, she was given a 10% whole person impairment rating due to the cervical condition and those benefits were paid.


     � The employee had suffered a post-concussion syndrome as a result of an automobile accident in 1981.  Dr. Kastella had treated the employee at that time.


     � See AS 23.30.095(k).





