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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES D. JUSTUS,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9308359

ALASKA PULP CORPORATION,


)









)
AWCB Decision No. 96-0460




Employer,


)








)
Filed with AWCB Juneau



and




)
    December 4, 1996








)

ALASKA TIMBER INSURANCE EXCHANGE,
)








)




Insurer,


)




  Defendants.

)

___________________________________)



We met in Juneau on 5 November 1996 to hear Employee's claim for per diem and mileage payments.  Employee is not represented by an attorney, but participated in the hearing by telephone.  Defendants are represented by attorney Patricia L. Zobel, who also participated by telephone.  We held the record open after the parties' evidence and oral argument was presented to enable Ms. Zobel to obtain additional information from Insurer about the payment of a mileage allowance for Employee's travel to his doctor by automobile while in Washington.  We received Ms. Zobel's response on 14 November 1996 and Employee's reply on 20 November 1996.  We closed the record and concluded our deliberations on 20 November 1996.


ISSUES

1.  Is Employee entitled to reimbursement or per diem payments for room and board while he was in Washington receiving medical care.


2.  Is Employee entitled to a mileage allowance for medical related travel while in Washington.


3.  Are Defendants responsible for the payment of a 25 percent penalty for late payment of benefits?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

This is the second time we have considered Employee's medical related travel costs.  In Justus v. Alaska Pulp Corporation, AWCB Decision No. 96-0312 (31 July 1996) (Justice I), we set out the facts in this case, and include them herein by this reference.  


In Justice I we found Defendants waived the right to object to "other costs," such as room, board, and a mileage rate for travel related to the medical care Employee received in Washington.  (Id. at 7.)  Although Employee requested per diem payments of $60 per day, we found, in accord with 8 AAC 45.084(e), he should only be reimbursed for meals and lodging he purchased, as substantiated by receipts.  We instructed Employee to submit "any receipts he has for his meals and lodging he purchased while in Washington during the period 12 December 1994 through 3 March 1995"  (Id. at 8.)  


We also found, in accord with 8 AAC 45.084(b)(1), "Employee should submit to Insurer his mileage for travel by private automobile to and from the medical facility for his six medical appointments."  (Id.)


Soon after Justus I was issued, Employee submitted a letter to Insurer which states in part:  


I have receipts available from my parents and my Mother-in-law for $50.00 per day for lodging and meals.


I am also submitting my mileage at the rate of [$.30]
 per mile.  I had a total of 574 miles.  It is 96 miles round trip from my parents home in Seatac to Dr. Partlow's office in Olympia.  There was a total of six office visits.  The total dollar amount for mileage I am requesting is $172.80.

(Justus letter, 8 August 1996.)


At hearing, Employee testified he was in the Tacoma area for approximately 82 days during the 12 December 1994 through 3 March 1995 period, and made six trips to Dr. Partlow's office while there.  He testified that Insurer paid for the medical care provided by Dr. Partlow, and that Insurer, not he, had the information about the dates of his visits.  He testified he had no receipts or other documentary evidence to substantiate his claim, and had made no effort to obtain them.  Employee argued he had never been required to submit receipts for meals and lodging in the past.


On cross-examination Employee testified he stayed in hotels on three occasions, but had limited ability to recall when this occurred and other details.  He stated he remembered staying in at least three different motels, one of which was the Motel 6 in Fife, Washington.  Fife is about 16 miles south of Seatac, en route to Olympia.  Employee testified he was unable to recall the names, and apparently the locations, of the other motels.


Ms. Zobel asked Employee if his visits to Dr. Partlow's office began from his parents' home in Seatac, or his mother-in-law's home in Lacey, Washington, which is only five to six miles from Olympia.  Employee replied: 


I don't think it made any difference.  The primary place of staying would have been my parents home, and if it would have been my in-laws . . . we just assume that since we started in Seatac each time -- we couldn't break it down, I guess we couldn't break it down if we had stopped by inlaws in Lacey, and then proceeded on from there, but had we [done so,] we would have added that extra mileage to our claim and we decided not to do that.


Employee also testified he estimated he stayed about 75 percent of the time with his parents in Seatac and 15 percent with his mother-in-law in Lacey.  On cross-examination, Employee first testified he was charged rent for staying with his parents and his mother-in-law.  On subsequent questioning, however, he testified he was not charged a fixed amount for rent, but he paid his mother's utilities bills, in cash, and bought groceries.  He also testified he was not charged for staying at his mother-in-law's home.


In his Response received 20 November 1996, Employee again stated he resided at his parents' home in Seatac "75% of the time."  He stated the mail was sent to his mother-in-law's home in Lacey, because "we needed a steady place for our mail to go."  Based on the medical records submitted by Ms. Zobel, Employee requested mileage reimbursement for a seventh round-trip to Olympia, and payment for an additional 96 miles.


In closing, Employee argued he did not keep receipts because he did not know he was supposed to, argued there are always costs associated with living away from home, and stated he just wants a fair compromise.  


In closing, Defendants cited and reviewed three Alaska Workers' Compensation Board decisions
 in which we have denied any payment for meals and lodging when receipts were not submitted demonstrating that they had been purchased.  However, Defendants did not assert Employee should be paid nothing, but disagreed Employee should be paid per diem payments without some justification for doing so.  In the absence of any receipts for food or lodging, Ms. Zobel referred us to a table from Alaska Economic Trends (June 1995), an Alaska Department of Labor publication.  The table compares the cost of feeding a family of four in various Alaska communities, in a home setting where meals can be cooked.  The table shows the cost of food for a family of four in Ketchikan is $99.45 per week.  That figure was multiplied by .923, the Tacoma, Washington 1994 cost-of-living-allowance (COLA) adjustment provided for in AS 23.30.175(b) for disability compensation payable when an employee is residing outside Alaska.  This results in a cost of $91.79
 per week in Washington ($99.45 x .923).  Because Defendants were not obligated to feed Employee's dependents while he was in Washington, they suggested reducing the weekly amount by one-half.  That results in a weekly rate of $45.90 ($91.79 x .5) for food.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Although the parties have previously mentioned that Employee make six trips to Olympia for medical care, the medical records clearly indicate, and we find, Employee was seen seven times for medical examination and treatment.  The medical records furnished by Defendants indicate Employee was seen in Olympia by Dr. Foley on 12 December 1994; by Dr. Partlow on 20 December 1994, 31 January 1995, 21 February 1995 and 3 March 1995; by Dr. Bonifield on 24 February 1995; and by Mr. Knackstedt on 28 February 1995.


Meals and Lodging

8 AAC 45.084(e) provides:  "A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee.  Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while travelling."


Employee asserts he was unaware he was required to save receipts for meals and lodging purchased.  However, the Alaska Workers' Compensation Board pamphlet Workers' Compensation and You (pamphlet), which the Workers' Compensation Division sends to each employee when a file is established, provides guidance to injured workers on all aspects of the workers' compensation system.  A section of the pamphlet giving advice to employees when they are injured, states:  "7. KEEP RECEIPTS for medicine, actual travel expenses (including mileage) and other costs of your medical care.  Give copies of the receipts and the mileage record to the insurer for payment.  IF YOU DO NOT KEEP RECEIPTS, YOU MAY NOT GET REPAID."  (Pamphlet at 5.)  Under advice to the employee about the payment of medical costs, the pamphlet states:  


If needed treatment is not available in your home city, tell the insurer before you travel so you know what will be paid.  SAVE RECEIPTS for meals and lodging.  To get paid, you must give copies of the receipts to the insurer.  The insurer pays travel costs according to 8 AAC 45.084(e) . . . .  (Pamphlet at 12.)

(Emphasis in original.)


Although no receipts have been provided, Defendants have asked us to award Employee an allowance for food which is reasonable and fair.  Employee testified he purchased food each time he ate at his parents' or mother-in-law's home.  On other occasions, he ate at restaurants.  He made no effort to even estimate how many meals he ate in restaurants and how many were home-cooked.  


We find the method suggested by Defendants is a fair and reasonable method for determining Employee's meal costs.  We find Employee's costs were $537.69 for meals at home during the 82 days
 he was in Washington ($45.90 x 11.714285).  


Employee testified he stayed in motels about three nights while he was in Washington.  He estimated it cost about $30.00 to stay at the Super 8 in Fife, but was unable to recall any details about the other two nights he stayed in motels.  We find Employee is entitled to payment of $30.00 for one night at a hotel at $30.00 per night.  We find Defendants are not responsible for any costs incurred by Employee for staying in motels for the two additional nights he claimed, because we have no evidence of their cost.  


Employee also testified he made no payments to his mother-in-law for staying at her home in Lacey, and paid his parents' utility bills while he stayed in Seatac.  These payments were in lieu of lodging costs.  Employee submitted no evidence, or even an estimate, about the amount he paid for his parents' utilities.  He did state that he paid for long-distance telephone calls he made, but those costs are not reimbursable. Absent any evidence upon which to base a finding of fact, we find Defendants are not responsible for any additional lodging costs. 


Mileage Allowance

8 AAC 45.084 provides in pertinent part:


  (a) this section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.


  (b) Transportation expenses include


    (1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment.


At hearing, Employee testified he spent 75 percent of his time at his parents home in Seatac, and 15 percent of his time in Lacey with his mother-in-law.  Absent evidence to the contrary, we assume he spent the remainder of the time (10 percent) in motels.  Applying those percentages to Employee's seven trips to Olympia, and rounding, we find Employee travelled five times from Seatac to Olympia, a round trip distance of 96 miles; travelled one time from Lacey to Olympia, a round trip distance of about 12 miles, and travelled one time from Fife to Olympia, a round trip distance of about 64 miles.  Accordingly, we find Defendants are responsible for reimbursing Employee for 556 miles for medical related travel to Olympia (96 miles x 5 = 480 + 12 miles + 64 miles).  It is not disputed the applicable mileage rate is $.30 per mile.  Therefore, we find Defendants must reimburse Employee for $166.80 for his travel to Olympia (556 miles x $.3).


By this decision, it is not our intention to establish the precedent that employers must pay medical travel expenses under 8 AAC 45.084 without adequate documentation and receipts.  We enter our order requiring Defendants to pay medical travel expenses in this case only because Defendants waived their right to strict enforcement of our regulation by asking us to determine a fair and reasonable payment for Employee, not because Employee submitted proper substantiation of his mileage and receipts for his food and lodging purchases.  


Penalty

AS 23.30.155(f) provides:


  If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payment is allowed by the court.


Employee asserts he is entitled to a 25 percent penalty because Defendants paid no mileage allowance after we issued Justus I, and after Employee set out his claim for mileage in his 8 August 1996 letter.  


We find Defendants are not responsible for the payment of a penalty because the evidence does not support Employee's claim that he made six (or seven) round trips from Seatac to Olympia, as he claims.  During the time Employee claimed to be residing in Seatac, he was receiving his mail in Lacey and Olympia.  Furthermore, Employee testified at the 5 November 1996 hearing, that he spent only 75 percent of his time in Seatac.  Under those circumstances, Defendants were justified in not paying the mileage allowance Employee requested, and in bringing the issue to us for resolution.


ORDER

1. Defendants shall reimburse Employee $537.69 for meals purchased.


2.  Defendants shall reimburse Employee $30.00 for lodging.


3.  Defendants shall pay Employee a mileage allowance of $166.80.


4.  Employee's claim for payment of a 25 percent penalty is denied and dismissed.


Dated at Juneau, Alaska this 4th day of December, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                  


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley           


Nancy J. Ridgley, Member



 /s/ James G. Williams          


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James D. Justus, employee / applicant; v. Alaska Pulp Corporation, employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case No. 9308359; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 4th day of December, 1996.

                             _________________________________


                   Susan N. Oldacres

SNO

�








     �On 21 November 1996 we received a fax from Employee after the record closed.  The fax is an unnotarized statement from Priscilla Justus, Employee's mother.  It states Employee stayed in her home from December 1994 until March 1995, during which time he paid the utilities and bought most of the groceries.  We decline to rely on the statement because it was received after the record closed, because it is not notarized, and because Priscilla Justus was not subject to cross-examination.  The statement also contradicts Employee's testimony at hearing.


     �Employee erroneously stated the applicable rate is ".30¢" per mile.  It is not disputed that the mileage rate for use of a private automobile for medical-related travel is $.30 per mile.


     �Cadd v. Ron's Oilfield Services, AWCB D&O No. 93-0079 (26 March 1993); Reiter v. C-Express Moving & Storage, AWCB D&O No. 96-0178 (9 May 1996); and Friend v. Morrison-Knudsen, AWCB D&O No. 89-0006 (17 January 1989)


     �At hearing, Ms. Zobel erroneously stated the resulting product was $84 per week.


     � Eighty two days is equivalent to 11.714285 weeks.





