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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

Robert J. Thierolf,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9522955

Alaska Petroleum Contractors,

)









)
AWCB Decision No. 96-0464




Employer,


)








)    Filed With AWCB Fairbanks



and




)        December 9, 1996








)

Industrial Indemnity,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



This claim for a compensation rate increase was heard at Fairbanks, Alaska on November 7, 1996.  The employee was represented by attorney James Hackett; attorney Patricia Zobel represented the defendants.  The record closed at the end of the hearing.







FACTUAL BACKGROUND



The employee is 45 years old. He worked as a logger in Aberdeen, Washington from 1970 to 1980, and then relocated to North Pole, Alaska in 1981 to work for his father-in-law at a Chevron station.  The employee left Alaska in 1990 and moved to Hermiston, Oregon, where he operated an automobile repair shop for three years.  He returned to Alaska in 1990 and opened his own automobile repair shop, Bob's Auto Repair.  The employee operated this shop, except for during periods he was out of state in an effort to resolve a divorce dispute, until he was hired by the employer on August 15, 1995, to work at the Mapco refinery project in North Pole.  The employee suffered an occupational injury at the Mapco refinery on October 20, 1995, and, as a result, has been unable to work since.  The defendants began paying the employee temporary total disability (TTD) benefits on October 21, 1995, and continue to pay such benefits.



The defendants contend they properly calculated the employee's compensation rate, pursuant to AS 23.30.220(a)(6) based upon his alleged status as a "temporary" employee, as defined in AS 23.30.220(c).  Conversely, the employee claims he should have been paid compensation based upon his status as a permanent employee pursuant to AS 23.30.220(a)(4)(B).  We are asked to decide this dispute. 




FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.220, as amended effective 5 September 1995, provides in pertinent part;



(a) computation of compensation under this chapter shall be the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows:

 . . . .



(4) if at the time of injury the,



  (A) employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, not including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury;



   (B) employee has been employed for less than 13 calendar weeks immediately preceding the injury, then notwithstanding (1) - (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned, not including overtime or premium pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13;

 . . . . 



     (6) if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1) - (5) of this subsection, the gross weekly earnings are 1/50th of the total wages that the employee has earned from all occupations during the calendar year immediately preceding the injury;

. . . .




   (C)  In this section,






(1) "seasonal work" means employment that is not intended to continue through an entire calendar year, but recurs on an annual basis;






(2) "temporary work" means employment that is not permanent, ends upon completion of the task, job, or contract, and ends within six months from the date of injury. 



According to the employer, the job on which the employee was hired was not permanent;  the employee was hired to work on the Mapco project, as defined by contract.  The employer's construction manager Dan Donaldson, testified that the Mapco contract was an annual contract, which expired on December 31, 1995.  The contract was subject to change, renewal, or nonrenewal at the end of each year.   The 1995 contract was for construction and maintenance at the Mapco Refinery.



In 1996, the employer continued to work with Mapco without a contract, with the expectation that the contract would be renewed.  Mapco elected to change its past practice, however, and  informed the employer that it would be given the maintenance contract only, but would not be allowed to bid on the new construction portion of the contract.  The employer determined that this would not be economically feasible and decided not to renew the contract.  All employees were laid off March 22, 1996.   If the maintenance contract had been renewed, 12 people could have fulfilled the contract duties.  



In addition to Donaldson, the employer's former  Superintendent for the Mapco refinery project, Dennis McCarn and former Office Manager, Patricia Sharples also testified that employment in the construction business is almost always for the duration of the task, job, or contract.  People are hired to work on a job, and when the job is over, the employees are laid off. They also testified that much of the work is seasonal and that if work conditions are such that there are too many employees for the job, employees are laid off.  McCarn and Sharples testified that there is no job security in the construction business.  They said the job with Mapco was no exception to this rule. In fact, both McCarn and Sharples were laid off in March 1996, along with all other APC employees. 



The employee and his immediate foreman, Dave Allen, testified that at the time the employee was hired, they understood that when this project ended, the employee was assured of work at other APC sites.  The employee said he took the job because it provided generous benefits to its employees, it was located near his house, and the refinery needed substantial repairs, indicating a long-term job opportunity.  He said that he had recently returned to Alaska, with custody of his three daughters following the resolution of a divorce dispute.  He had operated an auto repair shop but when he found this job appeared to satisfy his needs, including health care benefits for his daughters, he closed the shop.  Allen testified the employee was particularly valuable because of his wide experience and said he would have strongly recommended his retention in the face of layoffs.



The defendants concede that once a project ends, superintendents and foremen could recommend employment of people laid off for hire at other jobs.  The defendants also concede that the personnel office would try to re-hire its employees at other projects, if there were openings and the employees fit the job descriptions.  McCarn also testified, however, that if a more qualified applicant was available, she would get the job.  Accordingly, the defendants conclude, there is no "job security".  The record is not complete concerning the normal length of hire of other highly experienced APC workers.  We find the record is also incomplete concerning the employee's own work and earnings history.



The South-East panel of our Board has addressed the compensation rate issue of seasonal employees on one prior occasion.  Harrison v. Phoenix Logging Co., AWCB Decision No. 96-0119 (March 22, 1996).  The majority in that case found a compensation rate increase was owed after finding the truck driver employee was not exclusively seasonal or temporary where his skills enabled him to obtain year-round employment.  The Board majority concluded the employee was a full time employee entitled to a compensation rate increase under the terms of AS 23.30.220(a)(4)(A).  In his dissent, the designated chairman focused on the language referring to the seasonal nature of the employment at the time of injury and concluded the employee's work as a log truck driver was seasonal and no compensation adjustment was owed.



Based on the testimony of McCarn and Sharples, and based on the dissent reasoning in Harrison, focussing on the employment at the time of injury, we find the employee in this case was a seasonal construction worker.  Nevertheless, we also observe that the defendants have paid the employee compensation benefits at the  rate of $154 per week.  If the employee's compensation rate should be adjusted according to AS 23.30.220(a)(4)(B), which produces gross weekly earnings in the amount of $740 per week, we would find a substantial disparity exists which appears to produce an unfair four-fold difference in compensation benefits.  Even if we assume the employee will only work eight months of the year, which appears to be common in this industry, we find a substantial disparity in compensation rates still will exist.



The defendants contend "fairness" is not an issue in this TTD case, despite their acknowledgement that fairness may be taken into account in computing permanent total disability (PTD) benefits under AS 23.30.220(a)(10), as amended in 1995, which reads as follows:



(10) if an employee is entitled to compensation under AS 23.30.180 and the board determines that calculation of the employee's gross weekly earnings under (1)-(7) of this subsection does not fairly reflect the employee's earnings during the period of disability, the board shall determine gross weekly earnings by considering the nature of the employee's work, work history, and resulting disability, but compensation calculated under this paragraph may not exceed the employee's gross weekly earnings at the time of injury.  



In adopting the 1995 amendments, the legislature stated the purposes behind the Act:

(b) It is the purpose of sec. 9 of this Act to



(1) redefine the calculation of an employee's spendable weekly wage used to determine workers' compensation benefits in a manner that complies with the decision of the Alaska Supreme Court in Gilmore v. Alaska Workers' Board, 882 P.2d 922 (Alaska 1994);



(2) fix a fair approximation of an employee's probable future earning capacity during the period of temporary partial or temporary total disability without resorting to an open-ended determination of actual future earning capacity;



(3) avoid uncertainty and litigation for injured workers and their employers;



(4) allow an alternative open-ended determination of actual future earnings for those employees who suffer a permanent total disability and whose wages cannot otherwise be fairly calculated.

CH.75 § 1(b), SLA (1995).



In Gilmore, 822 P.2d 922, 928, the Alaska Supreme Court directed that we calculate the employee's compensation rate based on the circumstances as they existed at the time of injury.  In passing the 1995 amendments, in subsection (b)(1) the legislature acknowledged the Gilmore instruction to provide "fair" compensation benefits to injured workers who were permanently disabled.  In instances such as the present case, however, under subsection (b)(4), the legislature apparently elected to inconsistently deny fair treatment to temporarily disabled workers.
 



In this case, the injured worker has been off work for nearly a year and is facing economic distress due to his low compensation rate and concurrent inability to work.  For the reasons stated in Gilmore,  which was also a TTD case, we are unable to find a "rational" basis to distinguish the plight of this injured worker from those who are determined to be PTD.  Despite the defense assertion to the contrary at hearing, and after reviewing the Model Act drafted by the Council of State Government, and quoted in 2 Arthur Larson, The Law of Workmen's Compensation § 60.11(a)(1), at 10.606 n.77 (1993), we were unable to locate any  distinction in the Model Act between temporarily and permanently disabled workers when setting a compensation rate.



Based on our findings of a lack of rational basis for a distinction between TTD and PTD employees concerning fairness in setting compensation rates, we find the standards provided in AS 23.30.220(a)(10) should be equally applied in this case to accomplish a "fair" result as required in Gilmore
.  We direct the parties to privately agree upon benefit payments to the employee which provide the employee with "fair" benefit levels by following the standards of AS 23.30.220(a)(10). Subsection 220(a)(10) requires consideration of the nature of the employee's work, work history, and resulting disability.
  If the parties are unable to agree upon a "fair" result, we reserve jurisdiction to resolve disputes.







ORDER



The parties shall privately agree upon a "fair" compensation rate increase.  We reserve the jurisdiction to resolve disputes.



Dated at Fairbanks, Alaska this 9th day of December, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown            


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici            


John Giuchici, Member



 /s/ Dorothy Bradshaw         


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert J. Thierolf, employee / applicant; v. Alaska Petroleum Contractors, employer; and Industrial Indemnity, insurer / defendants; Case No.9522955; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 9th day of December, 1996.

                             _________________________________

                             Lora J. Eddy, Clerk
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     �The South Central Panel of the Board suggested one possible approach in reaching a  more "fair" result for seasonal workers.  Relying on the legislature's use of the term "wages", as defined in Ragland v. Morrison-Knudsen Co. Inc., 724 P.2d 519 (Alaska 1986), the panel found fringe benefits may be included in calculating a seasonal employee's compensation rate.  Rus v. Industrial Roofing, Inc., AWCB No. 96-0430 (October 30, 1996).





     �We specifically decline to adopt the majority approach in Harrison, advanced by the employee in this case, to adjust the compensation rate to reflect the employee's work as a full-time employee.  Instead, we find the employee worked part-time and, if he had not been injured, would have continued to work seasonally.  We decline to turn a part-time worker into a full time employee.  State v. Gronroos, 697 P2d 1047, 1049 (Alaska 1985).


     �"Disability" is defined as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." Apparently the legislature intended to also apply this language in non-PTD cases;  there would be no reason to consider levels of disability solely in PTD cases, because, given the PTD status, the resulting disability is already determined.





