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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LARRY PONTIOUS,



)








)




Employee,


)




  Respondent,

)    INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE Nos.
8910350

KENNECOTT GREENS CREEK MINING CO.,
)



9304680








)





Employer,


)    AWCB Decision No. 96-0468








)   



and




)    Filed with AWCB Juneau








)       December 10, 1996

NATIONAL UNION FIRE INS. CO,

)

     OF PITTSBURGH



)








)




Insurer,


)




  Petitioners.

)

___________________________________)



We met in Juneau on 27 November 1996 to consider Petitioners' request for modification of our 25 October 1996 Decision and Order.  Employee is represented by attorney Paul L. Dillon.  Petitioners are represented by attorney Paul M. Hoffman.  As was the case in our two previous decisions in this matter,
 the Alaska Workers' Compensation Board (AWCB) panel was comprised of two members.  AS 23.30.005(f).  We held the record open at the end of the hearing to receive information from Mr. Dillon about Employee's schedule at the University of Alaska Southeast.  We received the requested information on 29 November 1996 and closed the record on that date.  


ISSUES

1.  Did a change of conditions
 occur which necessitates selection of a new psychologist to perform the neuropsychological evaluation we ordered in Pontious II?


2.  Did we make a mistake in relying on board-certification as a basis for selecting Paul Craig, Ph.D., to perform the neuropsychological evaluation, or in declining to appoint him because he is "claimant-oriented?"


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

In Pontious I, we observed that several physicians had recommended a neuropsychological evaluation be performed before Employee was seen for his psychiatric SIME.
  We asked the parties to confer and agree to a psychologist to perform the evaluation.  (Id. at 9-10.)  


At the second hearing, the parties agreed the evaluation should be performed, but were unable to agree on a psychologist to perform the evaluation.  Employee recommended the evaluation be performed by Dr. Craig, and Petitioners recommended James E. Moore, Ph.D.  Petitioners argued that Dr. Craig appeared on behalf of the claimant in most of his 22 appearances before the AWCB, and that he has the reputation of being "claimant-oriented."  In Pontious II we stated: 


Although we believe both psychologists are probably qualified to perform a neuropsychological evaluation, we find Employee's SIME should be performed by Dr. Craig.  We select Dr. Craig because he is board certified in clinical neuropsychology, and Dr. Moore is not so certified.  Although Respondents argued Dr. Craig has a reputation as being "claimant-oriented," no evidence of impartiality or bias was offered.  Absent any such evidence, we find Dr. Craig is qualified to perform the SIME.  We direct Respondents to promptly schedule an appointment for Employee's evaluation by Dr. Craig, and direct Employee to attend the evaluation and cooperate fully.

(Id. at 6.)


Change of Conditions

Petitioners now assert that telephone conversations between Sue Schrader, a paralegal in Mr. Dillon's office, and Dr. Craig have rendered him "impartial," a change of conditions which occurred after we entered our order in Pontious II.  They argue:  


By contacting a neuropsychologist to discuss how long the examination will take, suggesting that it should be done over two days because of Mr. Pontious' condition, and suggesting that rather than two trips Mr. Pontious should only have to make one trip, so would the psychologist phone the results to the psychiatrist, all have the effect of an "oathsayer" verifying the disability of Mr. Pontious before the neuropsychologist has even seen him.

(Petition at 2-3.)


Petitioners request that we appoint another psychologist to perform the evaluation.  (Petition at 2.)  The affidavit of Betty Heueisen, who is Mr. Hoffman's secretary, provides in pertinent part:


3.  In talking with Sue Schrader, she mentioned that they had conversations in the past with Paul Craig, Ph.D. who  advised them that it could take up to eight hours to do the exam on Larry Pontious.  She further stated that Larry had said he would like to spread the exam over a two day period, due to his back pain, and he would like to also continue on directly to the psychiatric SIME exam with Dr. Rothrock.  Sue Schrader informed me that in discussions with Paul Craig, Ph.D. he said that he would be able to give Dr. Rothrock a verbal report of his examination over the phone to accommodate those wishes of Larry Pontious.

(Heueisen affidavit at 2.)


Employee asserts that Ms. Schrader's actions were "entirely within the bounds of permissible conduct" and denies there was any "discussion of the merits of the case, nor any effort to taint Dr. Craig."  (Opposition to Petition for Reconsideration at 1.)  Ms. Schrader's affidavit, dated 22 November 1996, provides in pertinent part:


  2.  On October 29, 1996 I called Dr. Paul Craig's office to ascertain the length of Larry Pontious' neuro-psychological exam.  I do not recall whether I spoke with Dr. Craig directly or his receptionist.  I merely called to see how long Dr. Craig's exam would take and whether Dr. Craig could get his results to the psychiatrist, Dr. Rothrock in Fairbanks, in a timely manner so that Mr. Pontious could see both doctors during the same trip from Juneau.


  3.  I do not recall . . . whether I mentioned Mr. Pontious' name, however, I believe I did not.


  4.  I did not state . . . that two half-days would be more comfortable for Mr. Pontious.


  5.  I did not have past conversations with Dr. Craig, or any of his office staff, regarding Larry Pontious.


  6.  The entire phone conversation . . . lasted no longer than a couple of minutes.


  7.  I have never discussed Mr. Pontious' condition with Dr. Craig or his staff.


  8.  It is true that Dr. Craig or his receptionist, offered to have the exam results verbally reported to Dr. Rothrock, however, I did not initiate this offer.


Mistake in Determination of a Fact  


Petitioners assert that "to be board-certified in clinical neuropsychology is not an important fact upon which the board should determine its appointment."  They argue we made a mistake in determining a fact by relying on board-certification as a basis for selecting Dr. Craig over Dr. Moore.  


Petitioners assert we made a second mistake in the determination of a fact by our failure to determine that Dr. Craig is "claimant-oriented."  On this issue, Petitioners submitted an affidavit of George Erickson, a well-known workers' compensation insurance adjuster, and a list of 22 workers' compensation cases, with excerpts therefrom, in which Dr. Craig's name was mentioned.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.130(a) provides:


  Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has issued, or before one year after the rejection of a claim, review a compensation case under the procedure described in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Petitioners request that we select another neuropsychologist to perform Employee's evaluation.  We find we may do so under the authority of AS 23.30.130 if we find that a change of conditions has occurred, or that we made a mistake in a determination of a fact.


Change of Conditions

Petitioners assert Ms. Schrader's conversation with Dr. Craig may have caused him to become impartial, constituting a change of conditions, and warranting modification of our order appointing Dr. Craig to perform the evaluation. 


Based on the affidavits submitted by Ms. Heueisen and Ms. Schrader, the parties have a substantial dispute about what was said and the effect of the conversation between Ms. Schrader and Dr. Craig or his staff.  Neither Ms. Schrader nor Dr. Craig were made available to answer questions about any discussion between them. 


We do not know exactly what was said during the course of the conversation in question.  The weight we should place on Ms. Schrader's affidavit is called into question by her inability to recall, 25 days after the event, if she talked to Dr. Craig or a member of his staff.  Ms. Heueisen's version is called into question because she did not participate in the conversation.  


In Pontious II, we ordered Mr. Hoffman to schedule an appointment with Dr. Craig, and directed Employee to attend the evaluation and to cooperate fully.  We did not authorize Employee, Mr. Dillon, or his staff to contact Dr. Craig.  Although the neuropsychological evaluation was not a second independent medical evaluation (SIME) ordered under AS 23.30.095(k), it was similar to and preparatory to the psychiatric SIME we ordered.  Had the evaluation been an SIME, Ms. Schrader's conversation would have violated our order prohibiting either party from contacting our evaluators.  (Pontious I, order 4.F. at 11.)  We find that her conversation violated the spirit, if not the letter, of our order.  Although the purpose of Ms. Schrader's conversation may have been simply to assist Employee with scheduling concerns, and well intentioned, we do not approve of the results.  We especially do not approve of Dr. Craig providing a verbal report to our SIME examiner, as we prefer written medical reports.  8 AAC 45.120(k).


Under the circumstances, we find a change of condition occurred which would warrant modification of Pontious II.  Accordingly, we withdraw our appointment of Dr. Craig to perform the neuropsychological evaluation, and appoint Jeffrey Powel, Ph.D., of Behavioral Medicine Northwest, P.S. in Seattle, to perform it instead.  The information provided by Mr. Dillon indicates Employee will be out of school between 13 December 1996 and 13 January 1997.  We direct Workers' Compensation Officer Betty Johnson to schedule the evaluation during that period if possible.  We direct the parties to refrain from contacting Dr. Powel and to otherwise treat the evaluation as an SIME under AS 23.30.095(k), observing the spirit of the orders as set out in Pontious II.  We direct the parties to cooperate in preparing a set of pertinent medical records for Dr. Powel's review in performing his evaluation.  Mr. Hoffman shall prepare a copy of Employee's medical records for submission to Dr. Powel.
  Mr. Dillon shall review those records for completeness.  Mr. Hoffman shall transmit the records to Dr. Powel after Mr. Dillon reviews them.  Employee should contact his adjuster at Crawford and Co. about travel arrangements.  Any disputes about scheduling the evaluation or the records to be transmitted should be resolved at a prehearing conference, which may be conducted by Betty Johnson upon either parties' request.


Mistake in Determination of a Fact

In Interior Paint Co. v. Rogers, 522 P.2d 164 (Alaska 1974) the court ruled that under AS 23.30.130, an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  In accord with Rogers, we decline to consider the affidavit of George Erickson or the printout concerning the 22 times Dr. Craig has appeared before the AWCB.  That evidence could have been submitted at the 8 October 1996 hearing for our consideration in Pontious II.  We find no credible evidence indicating Dr. Craig is "claimant oriented" or that we erred in relying on board-certification as a basis for selecting one neuropsychologist over another.  Accordingly, we deny Petitioners' request for modification due to a mistake in our determination of a fact.


ORDER

1.  Our order appointing Dr. Craig to perform the neuropsychological evaluation of Employee is withdrawn due to a change of conditions.  


2.  The neuropsychological evaluation shall be performed by Jeffrey Powel, Ph.D.  Workers' Compensation Officer Betty Johnson shall schedule the evaluation in accord with this decision.  Employee shall attend that evaluation and cooperate fully.  


3.  Petitioners shall prepare a copy of Employee's medical records, and Employee shall review the records for completeness, in accord with this decision.  Thereafter, Petitioners shall transmit the records to Dr. Powel for his use in the evaluation.


4.  The parties shall refrain from contacting Dr. Powel until after he submits his report to us, and otherwise conduct themselves in accord with guidelines set out in the body of this decision.


Dated at Juneau, Alaska this 10th day of December, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                  


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley           


Nancy J. Ridgley, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Larry Pontious, employee / respondent; v. Kennecott Green Creek Mining Co., employer; and National Union Fire Ins. Co. of Pittsburgh, insurer / petitioners; Case No. 8910350 and 9304680; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 10th day of December, 1996.

                             _________________________________


                   Susan N. Oldacres

SNO

�








     �Pontious v. Kennecott Greens Creek Mining Co., AWCB Decision No. 96-0294 (18 July 1996) (Pontious I); and Pontious v. Kennecott Greens Creek Mining Co., AWCB Decision No. 96-0427 (25 October 1996) (Pontious II). 


     �A change of conditions or mistake in the determination of a fact are grounds for modification.  AS 23.30.130 and 8 AAC 45.150.


     �C. Lyn Dyles, M.D., Anthony M. Mander, Ph.D., and David B. Robinson, M.D., have recommended a full neuropsychological evaluation to evaluate Employee for the presence of organic brain syndrome, or to distinguish organic brain syndrome from a conversion disorder.


     �We would have no objection to the submission of a less than complete set of records, if both parties can agree to which records are appropriate to submit.





