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AWCB CASE No. 9329240
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)









)
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)
Filed with AWCB Anchorage 



and




)
    December 16, 1996








)

Travelers Ins. Co.,



)








)




Insurer,


)




  Defendants.

)

___________________________________)


William Klemme, Employee, asks us to set aside the Compromise and Release Agreement, approved 10 October 1995, so he may receive medical benefits and compensation for problems related to his knees.  Employee is unrepresented.  Eagle Hardware & Garden and its workers compensation carrier, Travelers Insurance Company (Employer) are represented by Attorney Audrey Faulkner.  


Before the hearing, Employee told us Lloyd Barber (Barber) was to assist him at the hearing.  Barber has not filed an entry of appearance.  Although we advised him we might consider a continuance, Employee decided to proceed without Barber.  We closed the record when the hearing concluded on November 14, 1996. 

ISSUE


Should we set aside the Board approved Compromise and Release Agreement?

SUMMARY OF EVIDENCE


Employee worked for Employer from September 1992 until late January 1994.  Employee's April 27, 1994 report of injury claims torn ligaments to his left thumb and wrist while stocking shovels. Employee testified at hearing he also suffered bilateral knee pain while working for Employer from "rushing" up and down ladders and "running" across concrete floors.      


Employer assigned adjustment of the claim to Murlene Wilkes (Wilkes) in April 1994.  Two days after receipt of assignment, Wilkes conducted a recorded phone interview with Employee. During the interview, Employee told Wilkes about his knee pain.  Employee told Wilkes he had applied for and received unemployment, had delivered phone books for pay, and would be soon begin working for the University of Alaska, Anchorage as a groundskeeper.  Wilkes testified she told him the compensability of his claim was disputed because of late notice, his application for unemployment benefits and his subsequent employment.  Wilkes testified she talked with Employee several times in June 1994, twice with Barber in December 1994, and again with Employee in January 1995.  Each time she explained and restated the compensability dispute.   


Wilkes testified that during their negotiations, she told Employee "Travelers was not going to throw in the towel" and any C&R would have to include a "waiver of medical benefits."  The parties agreed to settle for $3000. Wilkes hired Attorney Monica Jenicek (Jenicek) to prepare the C&R.  Employee testified he received the C&R in the mail. Wilkes testified she faxed the C&R to Employee.  Employer introduced the facsimile cover sheet, marked as Exhibit No. 1, which states: 


Bill--This is the C&R you will need to sign if you still want to settle.  Let me know ASAP or call our attorney.  Thanks, Murlene.

Employee testified he had the C&R for about a week before he signed.  The relevant portions of the C&R state:

    
1.  The parties . . .agree to settle a disputed claim.  


. . .


2.  The employer and/or carrier has paid the following 
sums to or on behalf of the employee:  Temporary Total 
Disability: $-0-; Permanent Partial Disability benefits:  
$-0-;  Medical Benefits: $-0-.


3.  The agreed amount of settlement is $3,000 to be paid to the applicant in compromise of all compensation benefits which might be due

. . . including medical and 
related benefits, 


arising from . . . the December 1, 1993 incident.


. . . 


4.  Reason for compromise: dispute over the compensability of the claim and the nature and extent of the applicant's temporary and permanent disability, if any . . . .


It is the employee's position that he suffered a compensable injury to his left wrist and thumb . . . .  The employee also claims that his right wrist became sore while employed and his knees bilaterally became sore, because he had to rush about on concrete floors and climb ladders . . . . He also claims that his back was injured, but through no specific incident at work.


. . .


Because the compensability of the claim is doubtful and disputed, the parties have agreed that the consideration paid in this compromise and release is intended to include future medical benefits.


6.  The settlement is allocated $1,000 to TTD, $1,000 to PPD, $1,000 to medical benefits. . .  The parties agree that the settlement  amount represents full and complete consideration for any and all compensation or other benefits waived pursuant to this agreement, whether or not a specific portion of the settlement proceeds is allocated to the waived benefit.

(Compromise and Release Agreement at pages 1-4.) (Emphasis added).


Employee testified he "looked" at the C&R a couple of times" and was concerned about the medical benefits being waived.  Employee testified Barber looked at the C&R and said it was "OK." Employee testified he knew Barber is not an attorney.


Employee testified he called Wilkes about his concern medical benefits were waived in the C&R and that she told him medical benefits would be open.  Wilkes testified she never told him, in person or over the phone, medical benefits would be open. Wilkes testified she told him "no, that's it; there is no more money for meds (sic) or knees because it is a disputed claim."


Wilkes instructed Employee to sign the C&R at Jenicek's office and to ask Jenicek about any questions he may have.  Employee testified Jenicek did not talk with him at all.  Jenicek testified by deposition as follows:


A:  Well, this -- this compromise and release involved the conclusion of the claim as to all aspects, including the compens --including not only permanent partial and temporary total disability benefits, but also -- but also medical benefits.  And that's -- that's an important distinction.  And so it -- if an employee unrepresented comes to my office and that is the scope of the compromise and release, it's important to me that that person understand that this is it, this is final.  This is all you get.  So that point is specifically made to them.


Q:  Okay.  Do you also require that the employee that's signing this C and R read the document before it's signed?


A:  Absolutely.

(Jenicek Deposition at pages 6-8, November 6, 1996).


Employee testified that when "doing" the C&R, he wasn't "feeling well" or "thinking clearly."  He attributed his distress to being "out of work" and "in pain" from his injuries. Employee testified he was "rushed", "jerked around" and "behind on his bills." Employee argued he was under duress.  On inquiry from us, Employee testified Wilkes never threatened him; to the contrary, she was very "nice."  Employee testified that based on Wilkes' representations to him, he was left with the "impression" medical benefits would remain open.  This he claimed was a misrepresentation amounting to fraud. Employee testified he is a high school graduate and has taken some college classes but he is not an attorney and he found the language of the C&R "intimidating."   

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Based on Olsen Logging Co. v. Lawson, 856 P.2d 1155 (Alaska 1993), we have consistently ruled we do not have authority to set aside an agreed settlement under AS 23.30.130 for a mistake of fact.  Jason Jones v. Farwest Fisheries, Inc., AWCB Decision No. 95-0254 at 4 (September 26, 1995) and  Harry Blanas v. The Brower Co., AWCB Decision No. 94-0059 at 3 (March 18, 1994); Affirmed, 3 AN-94-3339 Civil (Alaska Super. Ct., September 1, 1995).  We find most of Employee's testimony relates to his claimed inability to comprehend the C&R because he was not feeling well or thinking clearly; he is not an attorney; and he did not have the advice of an attorney when signing. In summary, Employee claims he signed the C&R in error.  We find such allegations amount to evidence of a unilateral mistake of fact.  Jones at 3.  We conclude, based on Olson, we have no authority to set aside the C&R under AS 23.30.130 for Employee's unilateral mistake of fact.  Olson at 1159.   

 
We retain authority to set aside an agreed settlement in an "independent action" for fraud, duress and lack of jurisdiction under Rule 60(b).  Glenn Smith v. Commonwealth Electric Co., AWCB Decision No. 94-0141 at 8 (June 16, 1994) and David Travers v. American Building Maintenance Co., AWCB Decision No. 94-0140 at 7-8 (June 16, 1994).


We find there is no jurisdictional flaw.   We consider the two other grounds raised by Employee's testimony: duress and fraud.  Employee testified he felt "pressured", "rushed" and under "duress."  Duress is defined as: 


Any illegal imprisonment, or threats of bodily or other harm, or means amounting to or tending to coerce the will of another, and actually inducing him to do an act contrary to his free will. . . . A condition where one is induced by wrongful act or threat of another to make contract under circumstances which deprive him of exercise of his free will.

 Black's Law Dictionary 452 (5th ed. 1979).  


Employee testified Wilkes treated him nicely and Jenicek did not talk to him at all. In addition, we find Wilkes' message on the facsimile cover sheet of the C&R neither threatening nor coercive.  Such message clearly gives Employee the option to settle, or not.  Although Employee may have felt pressured to settle his claim because he had unpaid medical bills and was out of work, we conclude such pressure is not chargeable to Employer and, in any event, does not qualify as "duress". 


We now consider Employee's allegation Wilkes defrauded him.  Employee testified Wilkes told him medical benefits for treatment to his knees would remain open.  Wilkes' alleged  statement, if true, might constitute fraud, particularly if employee was as distressed as he claims and unable to independently understand the C&R.  In Glenn Smith v. Harrison Western Const./JV,  AWCB 95-0074 (March 16, 1995) we relied on Professor Larson's treatise for guidance on what constitutes fraud.  


     Fraud may be in the form of intentional deception, as when the employer dishonestly induced the signing of the agreement by telling the employee that this was necessary if the employee was to have his medical expenses paid, or falsely telling the employee  he would be able to hold his old job; . . . . 


     Ignorance or misunderstanding on the claimant's part will not in itself justify reopening  a settlement or award. . . . when he says that he was incapable of understanding the legal implications of the agreement he signed, reopening will not be granted in the absence of fraud or insanity.  

3 A. Larson, The Law of Workmen's Compensation,  Sec. 81.51(b), 15-1129 to 15-1134, (1993).  (Emphasis added).  Although Employee may have been at a disadvantage because he was emotionally and financially vulnerable, we do not find such evidence alone is insufficient to over turn a C&R without fraud by the Employer.  Id., at page 6.  We find the following general legal definition of fraud is consistent with Professor Larson's treatise:


An intentional perversion of the truth for the purpose of inducing another in reliance upon it to part with some valuable thing belonging to him or to surrender a legal right.  A false representation of a matter of fact, whether by words or by conduct, . . ., which deceives and is intended to deceive another so that he shall act upon it to his legal injury. . . . 

Black's Law Dictionary 594 (5th ed. 1979).  (Emphasis added).


Wilkes testified she repeatedly told Employee the only settlement the Employer would consider was one to close the claim entirely, including the waiver of medical benefits.  
We find Wilkes is a credible witness.  AS 23.30.122.  Wilkes' testimony is consistent with the written language of the C&R.  Wilkes' testimony is also corroborated by Jenicek's testimony and even Employee's testimony Barber reviewed the C&R and said it was "OK."  We find any presumption Employee may enjoy with regard to his claim for reopening the C&R on the basis of fraud is rebutted by Employer's substantial evidence to the contrary.  AS 23.30.120.  Consequently, we will review the evidence as a whole to determine whether Employee has proven fraud sufficient to set aside the C&R.  


The burden and standard of proof for setting aside releases in common law personal injury cases for misrepresentation is set forth in Witt v. Watkins, 579 P.2d 1065 at 1068-70 (Alaska 1978).


Once the party relying on a release establishes that it was given with an understanding of the nature of the instrument, the burden is on the releasor to show by clear and convincing evidence that the release should be set aside. . . .; whether he relied on representations of the releasee or a physician retained by the releasee . . . .   

We find it is appropriate to apply the same burden and standard of proof in workers' compensation cases for setting aside C&Rs based on allegations of fraud, once any presumption Employee may have under AS 23.30.120 has been rebutted.  Based on the findings set forth below, we conclude Employee has not proven the elements of fraud by a preponderance of the evidence, much less with clear and convincing evidence.        

  
Reliance.  We find Employee has not proven he relied on Wilkes' representations.  Employee had the C&R for a week.  During this time, Barber reviewed the C&R and said it was "OK."  We find it is just as likely Employee signed the C&R in reliance on Barber's representations as he did on Wilkes' alleged misrepresentation.  


Inducement to act.  We find Employee has not proven he was induced to act (surrender his legal rights by signing the C&R) because of  Wilkes' alleged misrepresentations.  Even if Wilkes had said what Employee alleges, the language of the C&R is clear.  The C&R repeatedly states all benefits, including medical, are waived because the compensability of the claim is disputed.  Given Employee's age (38), education (high school graduate with some college) and the advice he received from Barber, we find it implausible Employee would be induced to sign a C&R which has written language that differs so significantly from Wilkes' alleged oral misrepresentations.  Furthermore, circumstantial evidence makes Employee's position even more tenuous.  We find it implausible Employee would have the "impression" certain benefits would remain open, when no benefits of any nature had ever been paid on the claim.


Misrepresentation.  We find Employee has not proven Wilkes intentionally, or otherwise, perverted the truth or deceived him.  The testimony is conflicting on whether Wilkes told Employee medical benefits would remain open.  We have already found Wilkes' testimony credible and corroborated by other evidence. We have also found Employee's testimony with regard to the other elements of his fraud claim implausible.  Therefore, we give greater weight to Wilkes' testimony and find she did not tell Employee any benefits, including medical, would remain open.


We conclude, for the above reasons stated, Employee has not proven fraud. Accordingly, we conclude the C&R cannot be set aside on the basis of fraud.


ORDER     


Employee's request we set aside the agreed settlement or reopen his claim is denied and dismissed. 


Dated at Anchorage, Alaska this 16th day of December, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda Reinhold           


Rhonda Reinhold, 



Designated Chairman



 /s/ Patricia Vollendorf       


Patricia A. Vollendorf, Member



 /s/ S.T. Hagedorn             


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William J. Klemme, employee / applicant; v. Eagle Hardware & Garden, employer; and Travelers Ins. Co., insurer / defendants; Case No.9329240; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of December, 1996.

                             _________________________________

                             Donna Bodkin, Clerk
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