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Gary McMillin,

)



)


Employee,
)


  Applicant,
)



)
DECISION AND ORDER


v.
)



)
AWCB CASE No. 9605933

City of Fairbanks,
)


(Self Insured)

)
AWCB Decision No. 96-0472


Employer,
)    


 Defendant.
)
Filed with AWCB Fairbanks 

_____________________________________)
    December 20, 1996


This claim for temporary total disability (TTD) benefits and medical costs for replacement of glasses was heard at Fairbanks, Alaska on November 21, 1996.  The employee represented himself.  Attorney Dennis Cook represented the defendants.  The record closed at the end of the hearing.


It is undisputed the employee was injured at work on April 11, 1996 while on the job as a paramedic for the employer. The issue we must decide is whether the injury is compensable.


In April, 1996, the employee was a ten-year full-time union employee of the City of Fairbanks Fire Bureau, working as a paramedic/firefigher.  In April, 1996, Dave Naber was a temporary hire.  Two incidents of a similar nature occurred between McMillin as a supervisor and Naber as a subordinate.  The first incident on April 2, 1996, was described by Battalion Commander David Rockney at hearing and, similarly, in his April 2, 1996 Memorandum which reads:


I was riding the ambulance as an observer.  After the call I was in the ambulance bay, helping F/F Naber get the ambulance back in service.  PM McMillin was in the ER completing his run report.  Dave and I had made up the stretcher using a method that rolls the blanket and sheet up on the sides of the stretcher.


Dave was in the back of the ambulance cleaning when Gary walked into the ambulance bay. Gary went over to the stretcher and grabbed the blankets and sheets from the gurney and threw them on the floor.  He said in a very loud and abusive tone "this isn't a fucking volunteer department and we're not going to make up the gurney like the fucking volunteers."  He then looked over at Dave and said "if you want to make the stretcher up like a fucking volunteer then go back up to the fucking volunteer department." Dave just looked at Gary but didn't say a word.  Gary then made up the stretcher himself, using the method he favored.  Gary went back into the ER and no more was said between the two of them regarding the stretcher.


On April 11, 1996, the next occasion when the two worked together,  a similar dispute arose at the ambulance bay outside the Fairbanks Memorial Hospital emergency room concerning the correct means of preparing the stretcher following the transport of a patient.  The parties agree they became loud and eventually engaged in an altercation.  They disagree on who started the fight and who committed the first physical contact.  In any case, the employee's left third finger was lacerated and his glasses were broken. The employee claims he was off work for the period of April 11, 1996 to April 27, 1996, due to injuries from the altercation, and seeks TTD benefits covering this period. He also requests reimbursement of the cost of replacing his glasses.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.235 reads, in part:


Cases in which no compensation is payable. Compensation under this chapter may not be allowed for an injury (1) proximately caused by the employee's wilful intent to injure or kill any person;


Previously, we have found that "'wilful intent to injure' requires that the actor engage in conduct with the specific purpose of bringing about the resultant harm."  Wooley v. City of Fairbanks, AWCB No. 86-0123 (May 28, 1986). We have also concluded the employer bears the burden of proving such intent. Id. 


In this case, according to his own testimony, the employee admits he first hit the employee in the mouth, after Naber pushed him.  He also admits he grabbed Naber's "nuts" to get Naber off of him.  He agrees that all this started after he had used foul language and challenged Naber to fight "after hours."  He also agreed that he should have stopped arguing and walked away from the  confrontation,  before it escalated into a fight.


Under AS 23.30.120(a)(4), it is presumed the employee did not wilfully intend to injure another. We have also noted the employer bears the burden of proving such intent. After weighing all the evidence in this case, including the internal investigation report prepared by Deputy Chief Warren Cummings which concluded the employee started the physical contact, by a preponderance of evidence, we find the employee did wilfully intend to injure another.


Moreover, we find this incident did not occur within the course and scope of the employee's employment.  Specifically, we find the employee's injury occurred in the course of a fist-fight with a co-worker/subordinate outside the emergency room of a local hospital and was not "reasonably foreseeable and incidental" to his work as an ambulance attendant.  See Marsh v. Alaska Workmens' Compensation Board, 584 P.2d 1134, 1136 (Alaska 1978).  Clearly the fight was a violation of the employer's General Conduct Rule § 16.8 which states:



Heated argument between members is prohibited and altercations strictly forbidden.  Any act of violence committed against the person of a member, provoked or otherwise shall be deemed an extremely serious offense and subject the offender to immediate disciplinary action.


In sum, we find the employee's injuries are not compensable.  He was injured due to his wilful intent to injure another and the injury occurred outside the course and scope of his employment.  Accordingly, we conclude the employee's claim must be denied.


ORDER

The employee's claim is denied and dismissed. 


Dated at Fairbanks, Alaska this 20th day of December, 1996.


ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown         


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici          


John Giuchici, Member



 /s/ Dorothy Bradshaw       


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary McMillin, employee / applicant; v. City of Fairbanks, employer (self insured), defendant; Case No.9605933; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 20th day of December, 1996.



Lora J. Eddy, Clerk
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     �Perhaps this second, more serious incident would have been avoided if Commander Rockney had disciplined the employee immediately following the April 2, 1996 incident.  At hearing Rockney admitted this should have been done, but had failed to do so because he was approaching retirement and preferred not to "get involved."





