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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

Robert Halfrey,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9119103

University of Alaska,


)



(Self-Insured)



)
AWCB Decision No. 97-0006




Employer,


)





  Defendant.

)
Filed with AWCB Fairbanks

___________________________________)
    January 10, 1997


This application for reinstatement of benefits and petition to compel attendance at an employer-sponsored medical evaluation (EME) was heard at Fairbanks, Alaska on December 11, 1996.  The employee represented himself; attorney Michael McConahy represented the employer.  The record closed at the end of the hearing.


It is undisputed the employee suffered carpel tunnel syndrome at work on June 11, 1991.  It is also undisputed the employee was found eligible for reemployment benefits.  He selected vocational rehabilitation specialist Vince Gollogly to develop a plan under AS 23.30.041.


Upon development of the first plan, the defendant objected.  Upon completion of the second plan the employee objected.  The employee's treating physician Thomas Curtis, M.D., gave differing views on the appropriateness of the first plan and declined to review the second plan.  Thereafter, the defendant, through adjuster John Murray, scheduled an EME with Joseph Robins, M.D., for September 11, 1996.  The defendant supplied the following chronology of events, which was not disputed by the employee:


9/6/96.
Gollogly informs Murray by phone that Dr. 

Curtis is refusing to make a decision on the 

second plan.


9/11/96
Murray calls Dr. Robins (the IME doctor) and 

scheduled an appointment with Jean of that 

office for an IME for 9/24/96 at 2:00 p.m.


9/11/96.
Murray calls Gollogly and Gollogly agrees to 

send rehab information to the IME doctor.


9/11/96.
Murray calls the employee and discusses 

settlement.  The employee says the second plan 

is not going to go through.  Murray tells the 

employee of the IME appointment including the 

time, date, and place. Murray also talked to 

the employee about ex parte communications with 

he RBA.


9/11/96.
Murray writes a letter to the employee about 

the IME and letter to RBA.


9/18/96.
Murray writes IME referral letter to Robins.


9/19/96.
Murray finalizes travel arrangements and calls 

the employee to advise him of the schedule.  

Left message on machine. Murray then did speak 

with the employee and gave him the IME 

schedule.  The employee did not feel travel all 

in one day is reasonable and he wants to see 

Curtis while he is down there.  THe employee 

did not object to the IME because of written 

notice but because he did not want to travel 

back and forth in one day.


9/19/96.
Murray discusses employee's request for an 

additional day in Seattle with UAF and UAF 

agrees to pay for an additional day.


9/19/96.
Murray calls the employee and leaves a message 

on his machine.  The employee calls Murray and 

says he was not notified in writing of the 

not being notified 10 days before the 

appointment.  The employee says Janet at AWCB 

says the written notice has to be there 10 days 

prior to the IME and the employee refuses to go 

to the IME on that basis.


9/19/96.
Murray calls Janet at AWCB. Janet states that 

per 8 AAC 45.090 that the employer just has to 

give 10 days notice, it does not have to 

be in writing.


9/19/96.
Murray calls the employee and gives him this 

information on his machine with a message to 

call. 


9/19/96.
Murray advises UAF that the employee refuses to 

go to IME and agree that Murray will cancel 

IME, pay benefits through 9/24/96 (the date set 

for IME), and 
then terminate benefits and file 

a petition to compel attendance at the IME.


9/20/96
Murray calls the employee at 8:03 a.m. and 

readched his machine.  Murray told employee on 

the machine that he wanted to give him one more 

chance to change his mind but that Murray 

needed an answer then because he needed to 

cancel the IME that morning.  The employee did 

not respond.


9/20/96.
Murray called Robins' office and canceled 

appointment and wrote letter to the employee.


9/25/96.
Murray pays benefits through 9/24/96, files 

comp report, files controversion, and files a 

petition.


11/12/96.
Prehearing.  The employee represents he will go 

to an IME if he receives ten days written 

notice and he gets back pay.  The prehearing is 

continued to 11/21/96.


11/21/96.
Prehearing.  The employee agrees to go to IME 

and the parties agree to litigate whether the 

employee is entitled to back wage benefits from 

the time of the 9/25/96 controversion.


11/22/96.
Murray calls Robins and schedules an IME for 

12/9/96. Murray calls the employee and gives 

him 
the time, date and place of the IME.  The 

employee objects because he has jury duty in 

December and does not want to travel to Seattle 

that week because of the hearing in this case.  

Murray contacts Rita at the jury clerk's office 

and she confirms that the employee can be 

excused for dates certain. Murray calls the 

employee again, explains that jury duty is not 

a barrier, that he can go to the IME and be 

back for the hearing and asks that he go to the 

IME. The employee refuses to attend the 

scheduled IME. Murray confirms this in writing 

to the employee.


12/3/96.
Murray calls the employee and again asks if the 

employee will attend the scheduled IME.  Again 

the employee refuses.  Again Murray confirms 

the refusal in a letter . . . . 


In his testimony, the employee did not dispute the outline provided above but, instead, restated the reasons he gave in his October 1, 1996 answer to defendant's petition to compel EME attendance.  First he contended, "I feel it is not medically appropriate to be sent to Seattle for an exam.  The real purpose to be sent to a EME, for their doctor to sign off on the job analysis that (my) doctor would not approve."  Secondly, he claimed that the ten-day EME notice requirement of AAC 45.090(d)(1) was not met.  At hearing he also testified that he would attend the EME if so instructed in this decision, preferably at a time to be scheduled after the winter holiday season.




FINDINGS OF FACTS AND CONCLUSIONS OF LAW

AS 23.30.095(e) reads as follows:



The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer's physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.  Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination.  Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter.  If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.


8 AAC 45.090(d)(1) simply instructs the defendant to "give the employee and the employee's representative, if any, at least 10 days' notice of the examination scheduled by the employer."


Elsewhere in the Act and associated regulations, the parties are expressly directed to communicate in writing, often on forms prescribed by the board.  See, e.g., AS 23.30.095(a),(c) and (e).  In this subsection, however, the regulation is silent and, presumably, the omission was intentional.  Accordingly, we conclude that any 10-day notice, whether oral or written, actually delivered and received is adequate to satisfy the requirement of Regulation Subsection .090(d)(1).


Based on our review of the record, there is no dispute the defendants orally gave the employee 10 days notice of the EME.  Accordingly, we find the defendant provided the employee with sufficient notice of the EME, and suspension of benifits was therefore appropriate.  We now direct our attention to the question of whether the employee's suspended benefits should be forfeited.


At hearing, the employee testified he was aware of the potential penalty which could be imposed for his failure to attend the EME. He also acknowledged his suspicion that, upon EME attendance, the defendant's reemployment plan would be approved by the EME physician, thus likely ending his entitlement to reemployment benefits.  Based on this testimony we find the employee carefully calculated the risks and benefits of attending the EME, then chose to refuse.  Based on this finding, we conclude the employee's benefits should be forfeited during the period of his refusal.  


The employee's first refusal occurred on September 11, 1996.  He was paid benefits through the date of the scheduled EME, September 24, 1996, in hopes that he would decide to attend.  Thereafter, all benefits were controverted.  We find the employee's refusal ended on December 11, 1996, at the instant hearing when he testified he would cooperate with any board order.  Accordingly, we conclude the defendants shall reinstate the employee's benefits effective December 11, 1996, but may offset these payments with credit given for any overpayment made during the period of refusal from September 11, 1996 - September 24, 1996.


Finally, the employee shall attend the next scheduled EME, as he agreed.  Moreover, the employee shall continue to attend EME appointments at reasonable intervals and as requested by the defendants under the terms of AS 23.30.095(e).








ORDER

1. The employee's benefits shall be forfeited for the period of September 11, 1996 through December 10, 1996.



2.  The defendant shall reinstate the employee's benefits effective December 11, 1996, with credit given for overpayments made during the period of September 11, 1996 - September 24, 1996.


3.  The employee shall cooperatively attend the next regularly scheduled EMEs.


Dated at Fairbanks, Alaska this 10th day of January, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown             





Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici            


John Giuchici, Member



 /s/ Dorothy Bradshaw         


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert Halfrey, employee / applicant; v. University of Alaska, employer (Self-Insured) defendant; Case No.9119103; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 10th day of January, 1997.

                             _________________________________

                              Lora J. Eddy, Clerk
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