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We met in Juneau on 7 January 1997 to hear the petitioner's request for a retroactive effective date for three executive officer waivers.  Exotic Alaska Seafoods, Inc. (Exotic) is represented by Cliff Axelson, Exotic's insurance broker, and President of Axelson and Associates, Inc. (Axelson).  Mr. Axelson; Bruce Joyce, Exotic's President; and Sue Nielsen, Mr. Axelson's assistant, participated in the hearing by telephone on behalf of Exotic.  Richard Austerman, the  Workers' Compensation Officer with the Workers' Compensation Division who is designated by the Commissioner of Labor to act for him on executive officer waivers, also testified.  At Mr. Axelson's request, we held the record open at the conclusion of the hearing to receive some additional documents which he wished us to review.  The documents were received on 7 January 1997, at which time we closed the record and concluded our deliberations.  


ISSUE

Should the effective date of Exotic's executive officer waivers be made retroactive to 27 September 1995?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The facts in this case are not in dispute.  Mr. Joyce is president of Exotic and skipper of the F/V Tradewind, a 73-foot fishing and processor vessel based in Seattle.  The Tradewind engaged in shrimp processing in Southeast Alaska from late September to 1 December 1995.  Brian Walker owns the Tradewind, and is Exotic's vice-president and treasurer.  Joyce Joyce is Exotic's secretary, and is married to Mr. Joyce.  Exotic is an Alaska corporation, based in Seattle.  Axelson is a Seattle business.


On 26 September 1995 Mr. Joyce executed the "Petition for Executive Officer Waiver."  The Petition, along with other documents needed to obtain workers' compensation insurance through the National Council on Compensation Insurance (NCCI), assigned risk pool, were sent to NCCI.  (Mr. Axelson's 8 April 1996 letter at page 2.)  NCCI issued a binder for workers' compensation insurance liability effective on 27 September 1995, with Alaska National Insurance Co. (Alaska National) as the insurer.  


In early October 1995 NCCI and Axelson exchanged facsimiles about  additional signatures which were needed to complete the Petition for Executive Officer Waiver.  On 5 October 1995 Mr. Axelson replied in a fax to "Andrea" at NCCI:  "Per your request, following is Joyce Joyce's signature on petition for waiver."  At hearing, Mr. Axelson asserted his communications with Andrea demonstrated that NCCI was responsible for the executive officer waiver.  


On 24 October 1995 Alaska National sent a memorandum to Axelson which states in pertinent part:


I recently received the above application from NCCI.  Curiously, attached to the application is the petition for executive officer waiver and it appears to be the original.  I am returning the petition and documents to you so that they can be forwarded to the State of Alaska.  Once the State approves the petition, they will issue the waiver.

(Lynn Grundhauser memo, 24 October 1995.)


The Petition was mailed to the Workers' Compensation Division on 28 November 1995 by Axelson.  It was received on 30 November 1995.  On 5 December 1995, Carol Carter, the Workers' Compensation Division's representative, sent a form letter to Axelson which states that the requested waiver was not approved because additional documentation was needed; i.e., "A copy of page(s) of the BYLAWS that state the Officers' Titles & Duties."  (5 December 1995 letter, Para. 3, emphasis in original.)  The form letter states at the bottom:  "NO FURTHER ACTION OR FOLLOW-UP WILL BE TAKEN UPON YOUR REQUEST UNTIL WE ARE IN RECEIPT OF THE ABOVE INFORMATION.  Please return this letter with the information required."  This statement is followed by a handwritten note from Ms. Carter which states:  "We can not issue the waiver until we get a copy of the By-laws - as stated in #3 above.  As soon as we receive these, we can issue the waiver."


On 18 December 1996 the requested documents, i.e., pages eight, nine, and ten of Exotic's by-laws, were received.  Under the authority of AS 23.30.240 and 8 AAC 45.184 executive officer waivers were approved for Bruce Joyce, President; Bryan Walker, Vice President/Treasurer; and Joyce Joyce, Secretary; of Exotic.  The waivers, as approved, are effective 18 December 1995.


 In their pleadings and at hearing, Petitioner acknowledged that the Petition was mailed to NCCI rather then the Workers' Compensation Division as it should have been, but argued that NCCI was responsible for the delay, and that additional delay resulted because Exotic's executive officers were working in Alaska, and could not submit a copy of the by-laws until December when they returned to Seattle.


If we determine Petitioners are entitled to the retroactive effective date they request, they will avoid paying more that $10,000 for workers' compensation insurance which accrued after they became insured on 27 September 1995.


At hearing Mr. Axelson stated he was "astonished" that we had not received the Petition until 30 November 1995.  He expressed confusion about NCCI's role in the executive officer waiver process, and stated:  "The national council is not responsible for anything related to the subject matter when in fact they led us to believe they were responsible."  He testified that "Andrea" at NCCI had instructed him to file all paperwork with NCCI rather than the Alaska Department of Labor.


Ms. Nielsen argued: "Yes - There was a missing page.  [But,] we should have been notified immediately upon sending this initial set of paperwork.  We weren't notified until December . . . that something was missing." 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.240 provides in pertinent part:


  An executive officer elected or appointed and empowered in accordance with the charter and bylaws of a corporation. . . is an employee of the corporation under this chapter.  However, an executive officer of a corporation may waive coverage under this chapter, subject to the approval of the commissioner of labor. . . .


8 AAC 45.184 provides in pertinent part:


  (b) A person desiring to waive coverage under the Act on the ground he is an executive officer shall petition the commissioner for a waiver.  The petition for waiver must include



(1) proof of incorporation;



(2) a copy of the page of the minutes of the corporate meeting that reflects the petitioner's election or appointment as an executive officer;



(3) a verified statement signed by the petitioner stating an intent to waive coverage under the Act;



(4) the petitioner's name, address, and title; and



(5) a copy of the first page of the articles of incorporation and a copy of the page or pages of the bylaws that state the officers' titles and duties.

  (c) Upon receipt of a completed petition, the commissioner will promptly grant or deny the waiver.  When the commissioner denies a request for a waiver of coverage under this section, the commissioner will promptly mail to the petitioner a statement of reasons supporting denial of coverage.  If the request to waive coverage is denied, the petitioner may petition the board for a hearing to review the reasons for denial.  The petition for review must be submitted to the board within 30 days after the date of the commissioner's denial.  After a hearing, the board will, by means of an order, either affirm or reverse the commissioner's decision.

(Emphasis added.)


Our review of the documents submitted and the testimony at hearing indicates that the Joyces contacted Axelson about insurance they would need for their shrimp processing venture.  Axelson informed the Joyces that although they are considered Exotic's employees, as the corporation's executive officers they are entitled to waive workers' compensation insurance coverage.  Mr. Joyce signed the Petition for Executive Officer Waiver, and Exotic's executive officers departed for Alaska almost immediately thereafter.  


Unfortunately Axelson submitted the petition to NCCI instead of the Alaska Department of Labor.
  It appears that NCCI did not notify Axelson that the Petition had never been filed.  The evidence indicates that instead, NCCI forwarded the Petition to Exotic's new insurer, Alaska National.  Alaska National notified Axelson on 24 October 1995 that the original Petition remained attached to Exotic's insurance application, and returned the Petition to Axelson so it could be filed with the Alaska Department of Labor.  For some unexplained reason, Axelson did not mail the Petition to the Alaska Department of Labor until 28 November 1995.  As indicated above, the Petition was received on 30 November, and Ms. Carter notified Axelson five days later that a copy of the bylaws were needed before the Petition for waiver could be approved.  The bylaws were received on 12 December 1995, and the executive officer waiver was issued effective that date.  


We find that the Workers' Compensation Division acted very promptly on the Petition, and were not a source of delay.  We find the delay in obtaining the executive officer waiver was caused by Axelson mailing the Petition to NCCI, and by poor communications between Axelson and NCCI.


In this matter, Exotic can avoid paying for workers' compensation insurance for the corporate officers if we find the effective date of the waiver should be retroactive to 27 September 1995, the date workers' compensation insurance coverage commenced.  It is clear that the executive officers of Exotic intended to waive workers' compensation insurance coverage on themselves.  We find, however, 8 AAC 45.184(b) requires that certain documents accompany each Petition for an executive officer waiver, and subsection (c) requires that the effective date of the waiver is the date a "completed petition," i.e., a petition which is accompanied by all the required supporting documentation, is received.  We find Exotic did not submit a copy of their bylaws until 18 December 1995, at which time the petition was complete.  Accordingly, we find the correct date for the executive officer waiver is 18 December 1995.  Petitioners request for an earlier effective date must be denied.  Although we regret the harsh consequences which result from our decision, especially since Exotic innocently relied on Axelson to obtain the waiver, Petitioners have cited no authority and we are aware of none, for granting the relief requested.


ORDER

The Petition seeking a retroactive effective date for the three executive officer waivers is denied and dismissed.


Dated at Juneau, Alaska this 16th day of January, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                  


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley           


Nancy J. Ridgley, Member



 /s/ James G. Williams          


James G. Williams, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of In the Matter of the Executive Officer W, employee / applicant; v. Exotic Alaskan Seafoods, Inc., employer; and  , insurer / defendants; Case No. ; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 16th day of January, 1997.

                             _________________________________


                   Susan N. Oldacres

SNO

�








     �The "NCCI WCIP State Instructions" which Mr. Axelson submitted for our consideration, states in pertinent part:  "Election/Rejection Under State Law: . . . Corporate officers, other than those of non-profit corporations, are automatically covered.  They may exempt from coverage by filing a waiver with the state; attach copy of waiver to this application."  (Emphasis added.)  Later in the instructions, applicants are directed to mail the Application to NCCI in Chicago.


     �The "Petition for Executive Officer Waiver" (Form 07-6131 Rev. 4/90) bears the name and address of the Alaska Department of Labor at the top.  The petition form further states that the petition "is submitted in order to obtain an Executive Officer Waiver under the Alaska Workers' Compensation Act (AS 23.30.240) and Regulation (8 AAC 45.184)."  The instructions which are to accompany the petition forms state that the completed petition is to be submitted to the Alaska Department of Labor at our Juneau address.





