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)




  Defendants.

)

___________________________________)


This matter was heard on October 31, 1996, in Anchorage, Alaska.  The employee was present and represented by attorney William J. Soule.  Jaffa Construction, Inc. (Jaffa) and its insurer were represented by attorney Tracy L. Knutson.  Tachell Tank Corp. (Tachell) and its insurer were represented by attorney Elise Rose.  We left the record open to receive the deposition testimony of Shawn Hadley, M.D., for Tachell.  On November 21, 1996, we were advised by letter that Tachell no longer wanted to pursue Dr. Hadley's deposition and, therefore, requested the record be closed. The record closed on December 3, 1996 the first regularly scheduled hearing day after we received Tachell's letter.


ISSUES

1. Whether the employee is entitled to benefits from either Jaffa or Tachell, or both.


2. Whether the employee is entitled to temporary total disability (TTD) benefits.


3. Whether the employee is entitled to additional permanent partial impairment (PPI) benefits.


4. Whether the employee is entitled to a compensation rate adjustment.


5. Whether the employee is entitled to medical expenses.


6. Whether the employee is entitled to reemployment benefits.


7. Whether the employee is entitled to interest.


8. Whether the employee is entitled to a penalty.


9. Whether the employee is entitled to attorney's fees and legal costs.


SUMMARY OF THE EVIDENCE

The following facts are undisputed:


1. On June 16, 1993, the employee started experiencing difficulties with his hands while working for Tachell at Dutch Harbor.  At his April 6, 1995 deposition, the employee testified as to what occurred on that date:


There was no injury per se.  I mean, it's not like I slipped and fell or anything.  It was -- I -- we had a -- Sunday off and I didn't work and I was laying on bunk in -- in my room at the man camp and -- reading a magazine and my hands started falling asleep.


. . . .


And off and on all day long through Sunday they -- they fell asleep.  I went to bed Sunday night and I woke up two or three times during the night and felt like my hands were on fire and somebody was using them for a major pin cushion, you know, and I -- set me straight up out of bed right out of a sound sleep.  And I was a little apprehensive about what was going on there and I worked -- worked Monday and I was having a little problem with my hands going to sleep off and on through the course of the day, but I -- I worked through the day.  And that night I went in and went to bed, I didn't get but an hour and a half sleep that night 'cause when I'd be sitting straight up in bed with this -- this -- like I say, I just felt like my hands were fire and somebody was using them for a pin cushion.

(Employee's dep. at 30-31).


When asked about any other problems he was having around the time he was having the hand problems, the employee stated:


The neck was an -- at that time it was secondary.  I never gave it much thought.  And it wasn't till after my cla- my hands calmed down, which took about a week, that I started noticing that my neck was giving me some problems. . . .

(Id. at 35).


2. In the Report of Injury or Illness filed by the employee on June 21, 1993 he failed to state the nature of his injury or set forth a description of how his injury occurred. However, Michael Tachell, the employer's president, stated on the report: "No accident occurred, Mr. Trent Lee came to me at 6:45 a.m. on Wed. 6-16-93 and said he could not work at this job because his hands were going numb and wanted to go home . . . ."  The employer accepted the claim and started paying TTD benefits and medical expenses.


3. On June 23, 1993, the employee sought treatment with Edward Voke, M.D. The doctor's report notes, "He denies any cervical spine complaints."  However, the employee testified that he did, in fact, mention his neck problem to Dr. Voke.  In this regard the employee testified:  "[I] described my symptoms as -- as I described them to you.  And I believe I -- at the same time I mentioned my neck, that there seemed to be  some snapping and popping going on and a loss of motion . . . ."  (Id. at 35).


4. Dr. Voke referred the employee to Morris Horning, M.D., on July 13, 1993, for bilateral upper extremity electromyography (EMG) tests.  Regarding this visit to Dr. Horning, the employee testified:


A. 
[I] brought up my neck with Dr. Horning at the same time and he told me -- he says, well, we just been (sic) ordered to do an EMG for carpal tunnel syndrome.  And he says I really can't look at your neck at this time.  So that's where we're at.


Q. 
Did Dr. Horning tell you what, if anything, was wrong with you?


A.
He said that I had carpal tunnel syndrome.


Q.
Okay.


A.
He never did any examination of my neck at that time.


Q.
Okay.  Did you return to Dr. Voke then?


A.
Yeah.


Q.
Okay. And what was Dr. Voke's recommendation?


A.
Well, he recommended carpal tunnel surgery.


Q.
Okay.


A.
And I -- when I questioned him about my neck again, he poked me in the back of my neck with my -- with his finger and says does that hurt, and I says not really.  And he says well, you don't have a neck problem.

(Id. at 36).


5. Dr. Voke performed carpal tunnel release surgery on the employee's right wrist on August 12, 1993, and performed the surgery on the employee's left wrist on September 17, 1993.


6.  Following surgery the employee underwent physical therapy.  On November 17, 1993, John DeCarlos, the employee's therapist, reported that the employee had neck problems. 


7. On January 17, 1994, Dr. Voke gave the employee an 8% whole person PPI rating for his bilateral carpal tunnel condition.  The doctor also released the employee for regular work on January 17, 1994.


8. On May 16, 1994, the employee started working for Jaffa and continued working there until May 26, 1994, when he was laid off.  During this time period, the employee was working at Kuparuk. Regarding what happened after this job was completed, the employee testified:


A.
[W]hen I came back from Kuparuk, I seen (sic) Dr. Voke again and he ordered an EMG through Dr. Horning to see if there's a problem with carpal tunnel release and that's when we discovered we ha -- I had a neck problem.


Q.
And when was that?


A.
That would be -- let's see, I left Kuparuk in May.  I think I didn't get to see Dr. Voke until June.  Sometime in June before I finally got an appointment to see him.



. . . .


Q.
[W]hat did the EMG demonstrate?


A.
They checked for the carpal tunnel and he [Dr. Horning] said the carpal tunnel's working fine.  He worked his way up my arms and cross my shoulders to the base of my neck and said that -- he says you better get a hold of Dr. Voke.  He says I recommend either a CAT [Computerized Tomography] scan or an MRI [Magnetic Resonance Imaging].  You've got some -- you've got a major problem in your neck. . . . He says I recommend a CAT scan or an MRI.

(Id. at 40-42).


9. On June 28, 1994, Dr. Horning wrote to Dr. Voke and went over his evaluation of the employee's condition after performing another EMG.  It was the doctor's impression that: 


1. 
The nerve conduction studies confirm that the carpal tunnels have markedly improved since you have done the surgical releases.


2.
Mild acute lower cervical radiculopathy. On clinical grounds I would expect this represents a C8 root compression, probably bilaterally.

Dr. Horning concluded by suggesting, "This gentleman might respond to a course of high-weight intermittent cervical traction at OrthoSport.  In terms of documenting his problem, he would also benefit from a cervical MRI."


10. On July 28, 1994, Tachell controverted all benefits stating that the employee's cervical problems were not related to his accepted claim for bilateral CTS.


11. On August 1, 1994 the employer filed a Controversion Notice (dated July 28, 1994) which stated: "Cervical radiculitis not related to accepted claim for bilateral CTS [Carpal Tunnel Syndrome]."


12. Dr. Horning's clinical notes dated August 15, 1994 states in part:


The neck MRI ordered by Dr. Voke on July 16, 1994 shows a "mild C6-7 bulge. . . ." 


Mr. Lee continues to complain of arm aching in fairly generalized fashion.  He also notes that beginning around mid 1993 he had pain in the base of his neck and in the interscapular area.  Aching seems to go from there to the elbows and sometimes to the hands as well.


13. Dr. Horning's clinical notes dated September 12, 1994 state in part: 


Mr. Lee and Laurie Shore of Eagle Insurance Group came today to discuss his continuing disability. . . . He then went to Kuparuk around mid-May 1994. . . . There were no events of trauma to his neck during this time, or specific events of sudden increase in pain, but rather the pain gradually returned and became severe as he worked.


In reviewing the record, I also note that Dr. Voke and I were aware that his neck had snapped and popped some for years and was troubling him some when I saw him in the summer of 1993.  However, he didn't notice it as being severe until he was in Kuparuk in May 1994.


. . . .


I discussed this difficulty with Dr. Voke, and we agree that from a medical point of view, he should have conservative care, including neck traction and medications for symptomatic management.  Dr. Voke and I also discussed the medicolegal issues and feel it is likely that his neck problem was an active part of Mr. Lee's problem when we say him in 1993 but that it was overshadowed by the rather dramatic presentation of his carpal tunnel syndrome.  We therefore concur that the neck problem, on a more likely than not basis, should be attributed to the work he was doing while insured by Wausau.


Lastly, if he does not improve with traction, he very likely will need vocational rehabilitation.


14. On September 28, 1994, the employee filed an Application for Adjustment (AAC) of Claim against Tachell requesting TTD benefits from July 28, 1994 to the present and continuing, medical expenses, and an eligibility evaluation for reemployment benefits. He listed body parts affected as "neck, shoulder, arms, and hands." Regarding the nature of the injury or illness, the employee stated: "Dr. Voke says my neck is worn out. There is nothing he can do. . . ."


15. On December 20, 1994, the employee filed another AAC amending the first to include, PPI benefits, compensation rate adjustment, penalty, interest, and attorney's fees and legal costs.


16. In a report dated August 4, 1995 and signed by both Drs. Horning and Voke the doctors stated in pertinent part:


During the mid-1993 visits he was diagnosed with carpal tunnel syndrome, and our feeling today is that the neck complaints were present then as part of a long-term, low level, preexisting neck pain but without radiculopathy.


When Mr. Lee returned to work he began having neck pain again, and this time, May 1994, he began having symptoms in the ulnar distribution for the first time.  Then he eventually had the MRI which showed a bulging C6-7 disc, and the EMG showed mild acute denervation in the cervical paraspinal muscles, indicating a mild cervical radiculopathy. This symptom constellation seems different from the preexisting aching pain at the base of the neck.


We would conclude:


1.
The carpal tunnel syndromes became dramatically symptomatic at the time of the employment for Tachell Tank in June  1993 and should be covered by his workers' compensation insurance with Wausau.


2.
He had a preexisting long-term neck problem.  This problem became substantially worse and showed a new symptom leading to a new diagnosis of cervical radiculopathy in May 1994. Although there is some preexisting condition (unrelated to the Tachell Tanks job), the new neck diagnosis should be related to the work with Jaffa Construction (Eagle Pacific Insurance).  Any rating for the neck condition will be reduced to accommodate the preexisting condition.


17. The employee changed his attending physician to Glen A. Ferris, M.D., on September 7, 1995.  After reviewing medical records, taking a history from the employee, and examining the employee, Dr. Ferris, in a report dated September 7, 1995 stated in part:


This gentleman appears to have sustained a carpal tunnel syndrome, which has been electrophysiologically diagnosed and surgically corrected.  He has residual complaints of bilateral forearm and hand pain, and he is notable for limitations in his range of motion in the neck region, which fits well with the MRI finding of a bulging disk at C6-7.  In all probability, this represents a mild disk-related radiculopathy from neural encroachment. . . .


His final diagnoses are status post carpal-tunnel , corrected surgically bilaterally, with possible C6 radiculopathic overlay.


With a reasonable degree of medical probability, presuming the information provided by the patient is complete and accurate, the above-referenced symptoms and diagnoses are directly and causally related to the initial incident [1993] noted earlier in this evaluation report.

(Emphasis in original).


18. On September 25, 1995, Dr. Ferris found the employee to be medically stable and gave him a whole person PPI rating for the neck of 13.75% under the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides), 3rd. Ed. (1988).  This rating was related to the employee' neck condition.

 
19. On October 12, 1995, at the employer's request, the employee was seen by Shawn Hadley, M.D., for a medical evaluation.  Dr. Hadley performed range-of-motion tests on the employee's cervical spine and noted in her report of October 12, 1995 that he showed "moderate to severe restrictions in range-of-motion in all directions."  The doctor concluded:


There is no indication that the patient's employment with Jaffa Construction in any way caused the neck problem, permanently worsened the neck problem, or caused a temporary aggravation to his neck problem.  There is no indication that the patient's employment with Jaffa Construction worsened his carpal tunnel syndrome.


. . . .


I would consider Mr. Lee's condition medically stable.  I feel the patient's condition was probably medically stable  two months or so after he had seen Dr. Horning in June 1994.


I do not feel that the patient has any permanent impairment as a result of his employment with Jaffa Construction. 


[T]he patient also has . . . neck, complaints which would likely preclude him from doing heavy work on a consistent basis in the future, although, in my estimation, the patient could conceivably achieve a medium level of work if he were so motivated.


. . . .


To comment on Dr. Horning's report of August 4, 1995 [also signed by Dr. Voke], the patient himself tells me that his neck pain originated in June 1993 and has not significantly changed over time.  There is documentation in the medical records that the patient was complaining of neck pain problems, other pains in his upper extremities, and tenderness in his palms, which were ongoing complaints prior to this brief employment with Jaffa Construction.


It is also of significance that, although Dr. Horning identified EMG abnormalities in his study of June 28, 1994, he may well have found similar abnormalities had he studied those muscles when he performed the electrodiagnostic studies in July 1993.  The July 1993 studies did not include the paraspinal muscles nor the extensor indicis proprius muscle, two significant muscles in his determination of a C8 radiculopathy.


20. At the board's request, the employee was seen on July 9, 1996 by Douglas G. Smith, M.D., for a Second Independent Medical  Evaluation
  The employee also participated in a Functional Assessment or Physical Capacities Evaluation at Alpine Physical Therapy on July 3, 1996.  In his report dated August 2, 1996, Dr. Smith arrived at a number of conclusions.  He stated that the neck was a long-standing problem and most likely related to some degenerative changes in the cervical area related to aging.  The doctor felt the aching shoulder complaints could be related to the degenerative condition of the neck or a component of his chronic pain syndrome.  The pins and needles sensation and pain in his hands were related to "residual and unresolved problems related to the carpal tunnel syndrome on both sides which was treated surgically."  Dr. Smith also concluded that the primary problems are related to carpal tunnel syndrome and surgery residuals, and chronic pain syndrome.  The doctor did not believe there was any evidence of overt cervical radiculopathy before or after May 1994, when the employee went to work for Jaffa.


Dr. Smith did not believe that the bulging disc at the C6-7 level was clinically significant in respect to the employee's arms.  The doctor did not believe that the carpal tunnel syndrome "masked" the employee's neck problems and he did not believe that the employee had a clinically significant radiculopathy coming from his neck which contributed to his present impairment in respect the his arms.  Dr. Smith believed the employee was medically stable as of August 2, 1996, and that he was also medically stable at the time he was given a PPI rating by Dr. Voke on January 18, 1994.  The doctor did not believe that further medical treatment or care would improve the employee's condition in a predictable way.  Finally, Dr. Smith believed, based on the Key Functional Assessment, that he had a valid assessment and that the employee would not be released to work as a welder without significant restrictions.


In conclusion, Dr. Smith stated:


It would be my opinion that the main components of his current impairment or lack of ability to be reemployed are ranked as follows:


1.
The hand residuals of the carpal tunnel median nerve compression and surgery.


2.
The chronic pain syndrome.


3.
The chronic low back condition and, 


4.
The neck condition, whatever it really is. 


His Physical Capacities Evaluation, in my opinion, does not indicate that he is capable from a physical point of view to returning to boil maker/welder work. . . . This would lead me to believe that some alternative to his previous employment will be mandatory if he is to function at all in terms of future employment.


At the hearing, the employee testified that while working for Tachell constructing tanks, he was welding at heights and working on a ladder.  This activity required carrying and climbing with heavy leads, carrying the heavy tools of the trade, and working in awkward positions .  He testified that the hands and neck problems started immediately within 24 hours after working on June 15, 1993.  The employee stated that the work with Jaffa was much easier than it had been with Tachell.  He did not experience any new injuries or symptoms.  The employee stated that after surgery and rest, his symptoms subsided somewhat.  However, he explained, that after working for Jaffa for a week, he symptoms gradually returned to the way they were while working for Tachell.  The employee testified that he believes that his employment with Tachell is the cause of his hands and neck problems.  When asked why there was a great deal of attention given to the hands problem at the outset, and very little mention of the neck problem, the employee explained that it was a matter of "significance."  Focus was given to the hands because they were giving him the most problems.  He testified that his hands ached and felt like they were literally on fire.  The employee stated that the neck was not a major problem at the time.  Once the hands condition calmed down, he said, then the neck became a major concern.  



Also testifying at the hearing was Dr. Ferris.  He stated that he treats carpal tunnel syndrome and he believes he can help the employee in the future.  The witness said that from his review of the medical records, he believes the employee needs reemployment benefits because he cannot go back to his old job.  The doctor testified that he charges $650.00 an hour for preparing for hearing plus hearing time.  He said he checked with other doctors regarding the hourly rate and it was considered reasonable.  


Finally, Dr. Horning testified at the hearing.  He testified that he believes the work at Jaffa was a substantial factor in bringing about the employee's medical problems.  He felt, however, that it is significant that the employee did not think he was injured while working for Jaffa as reflected by the fact that the employee did not file an Application for Adjustment of Claim against Jaffa.


The record reflects that in 1991, the employee contributed $783.75 to his union pension fund.  His 1992 contributions were $2,665.27.  Accordingly, in the two calendar years prior to his injury, the employee made a total contribution to his pension of $3,449.04.  At the time of the Tachell injury, the employee was totally vested in his pension fund.  The record also indicates that in 1991 the employee received $10,134.87 in TTD benefits from a previous injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985).  This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established.  Providence Washington Co. v. Bonner, 680 P.2d 100 (Alaska 1984).  We must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule:  (1) Whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre-existing condition; and, if so, (2) Whether the aggravation, acceleration or combining with is a "legal factor in bringing about the harm."  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983)(quoting Saling, 604 P.2d at 598-98).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The court expressly adopted the "but for" test in a "last injurious exposure" rule context.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claim's based on highly technical medical consideration, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Wolfer, 693 P.2d 312 at 871.  With regard to medical evidence, Professor Larson states:



In compensation law, the administrative-law-evidence problem of expert opinion and official notice finds its principal application in the handling of medical facts.  The usual question is the extent to which findings of the existence, causation or consequences of various injuries or diseases can rest upon something other than direct medical testimony - the claimant's own description of his condition, for example, or the commission's expert knowledge acquired not by formal medical education but by the practical schooling that comes with years of handling similar cases.



. . . .



To appraise the true degree of indispensability which should be accorded medical testimony, it is first necessary to dispel the misconception that valid awards can stand only if accompanied by a definite medical diagnosis.  True, in many instances it may be impossible to form a judgement on the relation of the employment to the injury or disease is.  But this is not invariably so.  In appropriate circumstances, awards may be made when medical evidence on these matter in inconclusive, indecisive, fragmentary, inconsistent, or even non-existent.

2B A. Larson, The Law of Workmen's Compensation, Sec. 79.51(a) at 15-426.128 (1993) (Citing Employers Commercial Union Co. v. Libor, 536 P.2d 129 (Alaska 1975); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick, 617 P.2d at 757.  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Bd., 880 P.2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,  977 (Alaska 1991).  In Childs v. Copper Valley Elec. Ass'n, 805 P.2d 1184, 1189 (Alaska 1993), the court stated that "[i[f medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870. 


If the employer overcomes the presumption of compensability, the burden shifts to the employee to prove all elements of his claim by a preponderance of the evidence.  Norcon, 880 P.2d at 1055 (citing Wolfer, 693 P.2d at 870).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 71 (Alaska 1994).


I. Jaffa's Relationship to the Carpal Tunnel Syndromes.


Based on this analysis, the first question is whether the employee established the requisite "preliminary link" between his carpal tunnel syndromes (CTSs) and his work for Jaffa.  First, we consider the employee's CTSs.  The employee stated that after working a few days for Jaffa in May 1994, his hands, wrist, and arms started causing him some problems, and after leaving Jaffa, he filed a notice of injury in July 1994.  Based on this evidence, we find the employee has established the preliminary link between his CTS and his employment with Jaffa.  Accordingly, the presumption of compensability attaches to the employee's claim.


The next question is whether Jaffa has come forward with substantial evidence to overcome the presumption.  On June 28, 1994, Dr. Horning performed an EMG which confirmed that the CTSs had markedly improved since Dr. Voke's surgeries.  On September 7, 1995, Dr. Ferris noted that the CTSs had been corrected surgically bilaterally.  He went on to say, to a reasonable degree of medical certainty, that the CTSs were causally related to the 1993 injury.  Dr. Hadley, on October 12, 1995, opined that the employee's CTSs were not worsened by his employment with Jaffa.  Based on this evidence, we find the employer has carried its burden of proof.  Therefore, the presumption of compensability drops out.


The final question regarding the employee's CTSs is whether the employee has proven all elements of his claim by a preponderance of the evidence.  Considering the employee's testimony regarding what occurred to his hands, wrists, and arms after working for Jaffa for a few days, we find the Jaffa employment aggravated his CTSs.  


The second question which must be asked is whether the work-related aggravation at Jaffa was a "legal cause" of the employee's disability, or in other words, a substantial factor in bringing about the eventual harm.


In this regard, the first question is whether "but for" the Jaffa employment, the employee's CTSs would not have occurred or become worse.  We find from the evidence that this question must be answered in the negative.  After working for Jaffa in May 1994, Dr. Horning noted in June that the employee's CTSs was progressing well.  Likewise, on June 28, 1994, Drs. Voke and Horning stated that EMG results confirmed that the CTSs had markedly improved since surgery.  On August 4, 1995, Drs. Voke and Horning expressed their opinion that the responsibility for the employee's CTSs laid with Tachell.  On October 12, 1995, Dr. Hadley stated that the employee's work with Jaffa did not worsen the employee's CTSs.  Finally, we give considerable weight to the employee's testimony.  We find him to be a credible witness.  He testified that while working for Jaffa nothing happened through trauma or otherwise that caused his CTSs to become any worse.  Based on this evidence, we conclude that the employee has not proven that "but for" the work at Jaffa which aggravated the employee's pre-existing CTSs, his present CTSs would not have occurred.  


For these same reasons, we conclude that employment with Jaffa was not so important in bringing about the employee's present CTSs problems that a reasonable person would regard it as a cause and attach responsibility to it.  Accordingly, we conclude the employee has not proven his claim for benefits relating to his CTSs against Jaffa.


II. Jaffa's Relationship to the Neck Condition.


The next question is whether the employee established the requisite "preliminary link" between his neck condition and his work for Jaffa.  The evidence shows that after leaving Jaffa's employment in May of 1994, the employee saw Dr. Horning.  According to the employee, Dr. Horning performed an EMG in June 1994, and was told to see Dr. Voke again because he had a major neck problem.  Based on this evidence, we find the employee has established the preliminary link between his neck condition and his employment with Jaffa.  Accordingly, the presumption of compensability attaches to his claim.


The next question is whether Jaffa has come forward with substantial evidence to overcome the presumption.  As noted earlier, the employee testified that he neither received any injuries nor suffered any aggravations of injuries while employed by Jaffa.  This information was also recorded by Dr. Horning on September 12, 1994.  Drs. Voke and Horning stated in their note of August 8, 1995, that the employee had a long-standing pre-existing neck problem which became substantially worse with new symptoms leading to a diagnosis of cervical radiculopathy in May 1994.  They felt that the "new" diagnosis related to the employee's employment with Jaffa.  Based on this evidence, we find the employer has carried its burden of proof.  Therefore, the presumption of compensability drops out.


The final question regarding the employee's neck condition is whether the employee has proven all elements of his claim by a preponderance of the evidence.  Dr. Horning's records reflect that after leaving his employment with Jaffa in June 1994, his EMG showed "mild acute lower cervical radiculopathy."  In August 1994, an MRI showed a "mild C6-7 bulge."  Based on this evidence, we find the Jaffa employment aggravated the employee's neck condition.


The second question which must be asked is whether the work-related aggravation at Jaffa was a "legal cause" of the employee's neck condition, or in other words, a substantial factor in bringing about the eventual harm.


In this regard, the first question is whether "but for" the Jaffa employment, the employee's neck condition would not have occurred.  Based on Drs. Voke and Horning, this question should be answered in the affirmative.  In a note signed by both doctors on August 4, 1995, the doctors stated that the neck symptoms the employee experienced after working for Jaffa were different from the pre-existing pain he had at the base of the neck before he worked for Jaffa.  They said that after May 1994, the employee started having symptoms in the ulnar distribution for the first time.  The doctors felt that after working for Jaffa, the employee's neck problem "became substantially worse and showed a new symptom leading to a new diagnosis of cervical radiculopathy in May 1994. . . . [t]he new neck diagnosis should be related to the work with Jaffa Construction. . . ."


Notwithstanding the opinions of Drs. Voke and Horning, we are more persuaded by other evidence showing that the "but for" test was not met.  First, and as noted previously, the employee testified that nothing happened to worsen his neck condition while working for Jaffa.  He said his neck symptoms were noticeable again during the Jaffa job, but never became as severe as they were while working for Tachell.  Next, after considering the employee's medical records, discussing the matter with the employee, and examining the employee in September 1995, Dr. Ferris attributed the employee's neck condition to his employment with Tachell in 1993.  Further, Dr. Hadley in October 1995, reported from her evaluation of the employee that there was "no indication that the patient's employment with Jaffa Construction in any way caused the neck problem, permanently worsened the neck problems, or caused a temporary aggravation to his neck problem."  Finally, the doctor pointed out two interesting facts regarding the note signed by Drs. Voke and Horning on August 4, 1995.  First, the doctors acknowledged they were aware the employee had neck complaints when they examined him in 1993 and those complaints did not significantly change over time.  Second, Dr. Hadley stated, in essence, that the findings of Drs. Voke and Horning in August 4, 1995 that symptoms were related to "ulnar distribution for the first time,"  was questionable because the EMGs done in 1993 and 1994 were not comparable.  She points out that the EMG done in 1993 did not even test the muscles tested in the 1994 EMG.  Based on this evidence, we conclude that the employee has not proven that "but for" his employment with Jaffa which aggravated his pre-existing neck condition, his present neck condition would not have occurred.


For these reasons, we conclude that the employment with Jaffa was not so important in bringing about the employee's present neck condition that a reasonable person would regard it as a cause and attach responsibility to it.  Accordingly, we conclude the employee has not proven all elements of his claim for benefits relating to his neck condition against Jaffa.


Since we have concluded the employee has not proven all elements of his claim against Jaffa regarding either his CTSs or the neck condition, all claims against Jaffa must be denied and dismissed.


III. Tachell's Relationship to the CTSs.


As noted previously, the first question, using the above analysis, is whether the presumption of compensability attaches to the employee's claim in this regard.  In Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991)
, the Alaska Supreme Court held that once an employee has received necessary medical treatment and care for an injury or illness, it is presumed that continued medical treatment and care is reasonable and necessary.  Since Tachell accepted the employee's claim regarding his CTSs, including TTD benefits, PPI benefits, and medical costs related to surgery, the presumption attaches to his claim against Tachell. 


The next question is whether Tachell has come forward with substantial evidence to overcome the presumption. 


Even if it could be said that Tachell did overcome the presumption of compensability by substantial evidence, we nevertheless find that the employee has proven all elements of his claim against Tachell by a preponderance of the evidence.  The employee testified that his CTSs started giving him a great deal of pain within 24 hours after working for Tachell on June 15, 1993.  He underwent bilateral CTS releases in 1993 performed by Dr. Voke.  Dr. Ferris concluded that the employee's CTSs were directly and causally related to the Tachell employment.  Accordingly, we conclude that Tachell is responsible for benefits due from the employee's CTSs.


VI. Tachell's Relationship to the Neck Condition.


In line with our previous discussions, we need first determine whether the employee has established a preliminary link between his employment with Tachell and his neck condition.  We find that he has.  The employee testified that on June 23, 1993, he mentioned his neck condition to Dr. Voke.  According to him, the subject was mentioned to Drs. Voke and Horning on July 13, 1993.  After the first complete EMG was performed in June 1994, Dr. Horning recognized that the employee had a serious neck problem.  The neck MRI taken on July 16, 1994, showed a "mild C6-7 bulge."  In his report dated September 12, 1994, Dr. Horning acknowledged that he and Dr. Voke were aware that the employee's neck had snapped and popped and was troubling him back in the summer of 1993.  The doctors also stated that at that time, that "it is likely that his neck problem was an active part of Mr. Lee's problem when we say him in 1993 but that it was overshadowed by the rather dramatic presentation of his carpal tunnel syndrome."  The employee agreed with this assessment.  On September 7, 1995, Dr. Ferris stated to a reasonable degree of probability that the employee's neck condition was a result of the initial 1993 incident.  Based on this evidence, we find that the employee has established the requisite preliminary link and, therefore, the presumption of compensability attaches to his claim against Tachell.


The next question is whether Tachell has come forward with substantial evidence to overcome the presumption.  When the employee was examined by Dr. Voke June or July 1993, he poked the employee in back of the neck, the employee stated that it really did not hurt, and Dr. Voke proclaimed that the employee did not have a neck problem.  Dr. Smith opined in July 1996 that the employee's neck was a long-standing problem and most likely related to some degenerative changes in the cervical area related to aging. The doctor also believed the employee's neck condition contributed to his present impairment with respect to his arms.  Drs. Voke and Horning stated on August 4, 1995 that, according to a new EMG, a different, new nerve distribution was involved after May 1994.  We do not find such a conclusion overcomes the presumption of compensability.


Even if it could be said that Tachell did overcome the presumption, we conclude the  employee has proven all elements of claim against Tachell by a preponderance of the evidence.  This is based on comparing the evidence the employee used to raise the presumption to the evidence offered by Tachell to rebut it.  Specifically, with regard to the statement offered by Drs. Voke and Horning on August 4, 1995, we rely on the reasoning and explanation offered by Dr. Hadley in her report dated October 12, 1995.  That is, the first EMG in 1993 was incomplete because nerve conductions were not tracked to the cervical spine.  Therefore, there was no finding at that time that a specific nerve distribution was effecting the employee.  We do not disagree with doctors findings in August 1995 that a recent EMG showed the "ulnar distribution for the first time."  However, our difficulty lies in understanding how the second EMG findings, regarding the "new" ulnar distribution problem, can be compared to the old EMG when it did not make any findings regarding any nerve distribution problems.  


Based on these findings, we conclude that Tachell is responsible for any benefits due regarding the employee's neck condition.


V. TTD benefits owed the Employee.


AS 23.30.185 states:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


Since TTD benefits cannot be paid after the date of medical stability, we must try and ascertain when the employee's conditions reached that point.  The record reflects that with respect to the employee's CTSs, Dr. Voke found him medically stable on January 17, 1994 when he released the employee for regular work.  Dr. Smith  also feels medical stability was reached on January 17, 1994.  These opinions, however, must relate only to the employee's CTSs because the neck problem was not diagnosed by Dr. Horning until June 28, 1994. Dr. Hadley put the date of medical stability "two months or so after he had seen Dr. Horning in June 1994.  The record reflects that Dr. Horning saw the employee on June 28, 1994 when he diagnosed neck problems as well as the CTSs.
  Accordingly, we conclude that the date of medical stability for both of the employee's conditions is August 28, 1994.


This leads to the question of how long a period of time does Tachell Tank owe TTD benefits to the employee.  Since Tachell controverted all of the employee's benefits July 28, 1994, we conclude Tachell owes the employee TTD benefits from that time until August 28, 1994.


VI. Entitlement to a Compensation Rate Adjustment.


The employee claims he is entitled to a compensation rate increase because when Tachell computed his gross weekly earnings, it did not include the $3,449.04 his employer paid into his union pension fund in the years 1991 and 1992 (the two calendar years immediately preceding the injury)
  The employee also requests a compensation rate increase because Tachell did not consider as income the $10,134.78 he received in 1991 in the form of TTD benefits from another injury.  Tachell has not disputed these claims.  


Regarding the employer's pension fund contribution, they should have been included in calculating the employee's gross weekly earnings.


AS 23.30.265 states in pertinent part:


(15) "gross earnings" means periodic payments, by an employer to an employee for employment . . . the total amount of contributions made by an employer to a qualified pension plan or profit sharing plan during the two plan years preceding the injury, multiplied by the percentage of the employee's vested interest in the plan at the time of injury, shall be included in the determination of gross earnings; . . . .

   Also, in Ragland v. Morrison-Knudsen Co., 724 P.2d 519, 522 (Alaska 1986), the Alaska Supreme Court stated:  


We therefore hold that readily identifiable and calculable values received by an employee should be included in his wage determination.  Given the goal of workers' compensation laws to assure compensation for actual loss, . . . we conclude that the definition of wages should "include all items of compensation or advantage agreed upon in a contract of hiring which are measurable in money, whether in the form of cash or as an economic gain to the employee.

(citations omitted); (emphasis added).


Accordingly, the employee is entitled to a compensation rate adjustment upward to reflect the amount of such contributions.


Next we have the question of whether TTD benefits the employee received in 1991 from a previous workers' compensation case should have been included as "income" in 1991 for the purpose of calculating the employee's gross weekly earnings.  The employee points out that the Honorable Charles K. Cranston, Superior Court Judge, was faced with the same question in Murray v. Pool Arctic Alaska, No. 3AN-90-6768 CI (Alaska Super. Ct. July 24, 1991).  In that decision, Judge Cranston stated:



The Legislature recently passed Senate Bill 219 which contained this passage:



It is the purpose of sec. 14 of this Act to amend AS 23.30.265(15) to reaffirm the original intent of changes made to this definition in sec. 24, ch. 93, SLA 1980, to include prior temporary total disability payments within the definition of gross wages.  


(Emphasis in original).



[M]urray argues that the court must give great weight to SB 219 and in support of this contention he cites Matanuska-Susitna Borough v. Haemin, 726 P.2d 166 [next page number cannot be deciphered from the copy we have on hand], n. 21 (Alaska 1986) where the Supreme Court held:



Subsequent legislation declaring the intent of a previous enactment is entitled to great weight, even where subsequent amendments do not explicitly purport to clarify earlier enactments that may still be probative.



The Court takes notice of the fact that SB 219 passed the Legislature with only one dissenting vote and was defeated only by the Governor's veto.  The Court concludes that it should give weight to SB 219 as an explicit declaration of the Legislature's original intent behind the enactment of AS 23.30.265(15).



It is clear that in passing SB 219 the Legislature intended a retroactive application of its intent because it specifically stated that it was reaffirming its original intent.  The Legislature stated in the most explicit terms possible that it as clarifying a previous enactment rather than making a substantive change.  SB 219 disposes of any questions on the interpretation of AS 23.30.265(15).  The decision of the Board is reversed and Murray's prior workers' compensation income should be included when calculating his current disability payments.


Also in support of his contention, the employee cites to Spott v. Mat-Su, Inc., No. 3AN-93-3763 CI (Alaska Super. Ct. March 11, 1994) which addressed the same issue.  The Honorable Dana Fabe, Super. Ct. Judge, followed Judge Cranston's legislative interpretation of SB 219 and held that if, under the specific circumstances of Mr. Spott's case, AS 23.30.220(a)(1) was used to calculate his compensation rate, "the Board shall consider his temporary total disability compensation as 'gross earnings' in adjusting his compensation rate."


We are in agreement with the reasoning set forth by both Judges Cranston and Fabe, and adopt it in this case.  Accordingly, we conclude that Tachell shall include the TTD benefits in question in calculating the employee's compensation rate.


VII.  Additional PPI benefits.


The record shows that Dr. Voke gave the employee a whole person PPI rating of 8% specifically for the CTSs.  This amount has been paid by Tachell.  Dr. Ferris has given the employee a whole person PPI rating of 13.75% for the neck condition.  This rating was done by Dr. Ferris under the Guides.  There is no evidence to refute this neck assessment.  Accordingly, we conclude that Tachell shall pay the employee $18,562.50 in PPI benefits.


VIII.  Medical Expenses.  


AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, . . . for the period which the nature of the injury or the process of recovery requires, . . . .


Regarding past treatment, the record reflects that the employee presently owes Dr. Ferris $4,503.00 for services rendered.  At the hearing, Dr. Ferris explained that he had checked around with other physicians about a fee to be charged for preparing for and giving litigation testimony, and ascertained that $650.00 an hour was reasonable.  This amount was not disputed.  Dr. Ferris stated that he spent two hours in preparing for the hearing.  At the hearing, the doctor spent approximately one-half hour testifying.  Accordingly, we find the doctor is entitled to $1,625.00 plus $4,503.00 or $6,128.00 in medical expenses.  Tachell shall pay these expenses.



It is also undisputed that the employee has paid from his own funds, $400.00 for his medical care and $400.00 for prescriptions.  Tachell shall pay these expenses.


As to continued care,  we are somewhat unsure as to what the facts indicate.  Dr. Ferris said he believes he can help the employee with his CTS conditions.  He said nothing about the neck condition.  Dr. Ferris, however, did give the employee a PPI rating regarding the neck.  Therefore, the doctor believes the employee is medically stable.  Because specific future treatment suggestions by physicians have not been brought to our attention, we are unable to  decide the employee's claim in this regard.  We direct the parties to settle this dispute and, if unable to do so, bring the matter back before the board.  We retain jurisdiction of this issue.


IX.  Reemployment Benefits.


Since the employee has already requested an evaluation for reemployment benefits, this issue must be determined by the Reemployment Benefits Administrator.  We do not have jurisdiction over the matter at this time.


X.  Interest.


The employee claims interest on TTD and PPI benefits and medical expenses not paid.


In Land & Marine Co. v. Rawls, 686 2d 1187, 1192 (Alaska 1984) the Alaska Supreme Court noted that while the Workers' Compensation Act does not expressly provide for interest, it is acknowledged "the economic fact that money awarded for any reason is worth less the later it is received."  In commenting on this statement, the Court in Moretz v. O'Neill Investigations, 783 P.2d 764, 765 (Alaska 1989), stated,  "Judgment creditors, including workers' compensation claimants, are entitled the time value of compensation for their injuries."  Accordingly, we concluded that Tachell shall pay interest on the TTD and PPI benefits and medical expenses not paid.


X.  Penalty.


AS 23.30.155 provides in part:



(a)Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . .



(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. . . .


In Harp v Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992), the Alaska Supreme Court stated:


For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.


The employee contends that Tachell owes him a penalty because it lacked sufficient evidence to controvert the work-relatedness of his neck condition on July 28, 1994.  While there were times in 1993 when the employee mentioned to Drs. Voke and Horning that he had neck problems, those problems were overshadowed by the CTSs until June 28, 1994 when Dr. Horning diagnosed for the first time a mild acute lower cervical radiculopathy.  Since the employee's neck had not been a medically recognized problem before June 28, 1994, and because the employee had worked for Jaffa most recently, we find it logical and reasonable that Tachell would controvert the employee's neck condition when it, and for the reasons it did.  Accordingly, we find that Tachell's controversion in question was filed in good faith.  Consequently, we conclude the employee's claim for a penalty must denied and dismissed.


XI. Attorney's fees and costs.


On October 28, 1996, the employee's attorney filed an affidavit of attorney's fees and legal costs.  Specifically, he claimed $10,140.00 for his services (67.6 hours x $150.00 per hour) and $134.46 in legal costs.  At the hearing, the employee's attorney submitted a supplemental affidavit of attorney's fees and legal costs.  Specifically, he claimed an additional $2,100.00 for his services (14 hours x $150.00) and additional $35.60 in legal costs.  In total, the employee claims $12,240.00 in attorney's fees and $170.06 in legal costs.


Regarding attorney's fees we look to AS 23.30.145(b) in this case.  It reads:



If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


The statute's implementing regulation, 8 AAC 45.180, provides:


(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.


  (1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


  (2) In awarding a reasonable fee under AS 23.30145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and amount of benefits involved.  


In the first instance, we find the employee's attorney did properly file the requisite affidavit and supplemental affidavit.  They conform to the regulation's requirements.  Next, it may appear at the outset that the nature of this case primarily involved a serious dispute between the two employers regarding their ultimate liability.  While this is true to some degree, it does not tell the whole story.  Once Tachell was found to be the liable employer, the employee had to prove all elements of both of his claims against that employer.  As this decision shows, carrying that burden of proof was not a particularly easy one.  Regarding the length of time the attorney was involved in the case, the record shows he started working with the employee October 1994.  This, we find, is a significantly long period of time for an attorney to work on a workers' compensation claim.  This case was made somewhat complex by the numerous medical reports involved in this case.  This is especially true considering the various different opinions issued by Drs. Voke and Horning and how other physicians reacted to them.  The record also reflects that the attorney needed to prepare Dr. Voke's medical deposition and the employee's deposition.  Further, the attorney, in preparation for the hearing, prepared a hearing brief setting forth the facts, law, and arguments.  It must also be noted that this case involved a number of issues besides general liability.  Finally, we cannot consider the benefits to be received by the employee at this time.  A number of the benefits need to be recalculated in accordance with this decision.  We note that the employee has medical benefits covered now and in the future.


Having considered all of these factors, we find that the employee's claim for attorney's fees is reasonable under AS 23.30.145(b) and 8 AAC 45.180, and Tachell shall pay the employee $12,240.00 in attorney's fees.


Legal costs are allowed under 8 AAC 45.180(f).  We find these costs are reasonable and not objected to by Tachell.  Accordingly, Tachell shall pay $170.06 in legal costs.


ORDER

1. Tachell shall pay benefits in accordance with this decision.  The employee's claim against Jaffa is denied and dismissed.


2.  Tachell shall pay the employee TTD benefits in accordance with this decision.


3.  Tachell shall pay the employee $18,562.50 in PPI benefits.  
4.  Tachell shall recalculate the employee's compensation rate to include 1991 and 1992 employer contributions to his pension fund, and TTD benefits from a prior injury, and pay the employee accordingly.


5.  Tachell shall pay the employee's presently due medical expenses.  We direct the parties to ascertain what future medical costs, if any, owed to the employee.  We retain jurisdiction over this issue if it cannot be resolved by the parties.


6.  The employee's claim for reemployment benefits must be denied and dismissed at this time in accordance with this decision.


7.  Tachell shall pay the employee interest in accordance with this decision.


8. The employee's claim for a penalty is denied and dismissed.


9. Tachell shall pay the employee $12,240.00 in attorney's fees and $170.06 in legal costs.


Dated at Anchorage, Alaska this 22nd day of January, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn                


S.T. Hagedorn, Member



 /s/ H.M. Lawlor                  


Harriet M. Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Trent Lee, employee / applicant; v. Jaffa Construction, Inc., employer; and Eagle Pacific Insurance Co., insurer / defendants; and Tachell Tank Corp. employer; and Wausau Insurance Co., insurer/ defendants; Cases No.9311562 and 9416856 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of January, 1997.

                             _________________________________

                             Donna L. Bodkin, Clerk
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     � See AS 23.30.095(k).


     � See also Holmes v. Cast & Crew, AWCB Decision No. 96-0484 (December 24, 1996).


     � The employee argues that Dr. Hadley's report is in error because the employee was last seen by her on September 12, 1994 instead of in June.  However, Dr. Hadley made specific reference to the June visit to Dr. Horning.  Accordingly, we utilize the June 28, 1994 date.


     � See AS 23.30.220(a)(1).





