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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LEONARDO A. PAONE,


)







)



Employee,


)




Applicant,
)

INTERLOCUTORY







)

DECISION AND ORDER



v.



)







)

AWCB CASE No. 9229115

ECOLAB, INC.,



)








)

AWCB Decision No.97-0026




Employer,

)







)

Filed with AWCB Anchorage



and



)

    January 29, 1997







)

WAUSAU INSURANCE CO.,

)







)


 
Insurer,
 

)




Defendants.
)

______________________________)


We heard the parties' request for a second independent medical examination (SIME) on the written record on 15 January 1997. Adjustor George Youngclaus of Wausau Insurance Company represents Employer. Employee represents himself.  This petition was decided by a two-member panel, which is a quorum under AS 23.30.005(f).  We closed the record at the hearing's conclusion.


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) to order an SIME.


SUMMARY OF THE EVIDENCE

On 3 December 1992, Employee suffered a work-related injury when he slipped, fell backward and stuck his head and neck on the tailgate of his delivery truck.  For the purpose of an impairment rating, Employee's treating physician, Faustino Bernadett, M.D., examined Employee on 29 February 1996.  In his 26 March 1996 letter to Youngclaus, Dr. Bernadett explained he rated Employee's impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment (3d ed. rev. 1990) (Guides) and found Employee 36 percent whole person impaired.  In his 23 April 1996 addendum report, Dr. Bernadett indicated the fourth edition of the Guides "better states this patient's level of occupational disability" and found him 54 percent whole person impaired.     


In his 24 August 1996 letter to Youngclaus, Employer's medical evaluator (EME), Edward Stafford, M.D., reported he examined Employee on 19 August 1996 and found him 42 percent whole person impaired using the fourth edition of the Guides.
  Employee was previously rated at Employer's request by Michael James, M.D.  In his report of 12 January 1993, Dr. James stated Employee was 11 percent whole person impaired under the Guides third edition.   



Both Drs. Bernadett and Stafford agree other medical conditions in Employee's mid-back and upper extremities are also related to his work injury.

  
FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


Furthermore, AS 23.30.190(b) states in relevant part: 



All determina​tions of the existence and degree of permanent im​pairment shall be made strictly and solely under the whole person deter​mi​nation as set out in the American Medical Associa​tion Guides to the Evalua​tion of Permanent Impairment, except that an im​pairment rating may not be rounded to the next five percent.  



Effective 21 April 1996, our implementing regulation, 8 AAC 45.122, requires PPI ratings be based on the fourth edition of the Guides instead of the third edition, unrevised.  We have consistently held the date of medical stability controls which edition of the Guides applies in any particular case.  See, e.g., Kenneth Sellers v. Houston Contracting Co., AWCB Decision No. 96-0407 (2 October 1996).  We find Employee was determined medically stable as early as January 1993 by the EME physician, Dr. James.  Attending physician, Dr. Bernadett determined Employee was medically stable in March 1996 (before our regulation was amended) and on 23  April 1996 (two days after it was amended).  Dr. Stafford,  the other EME physician, determined Employee was medically stable in August 1996.  Therefore, we conclude, and the parties agree there is a dispute between the attending physician and the EME physicians regarding the date of Employee's medical stability and, in this case, which edition of the Guides is applicable.    


We further conclude, and the parties also agree, there is a medical dispute between Employee's attending physician and EME physician, Dr. Stafford, regarding Employee's degree of permanent partial impairment under the fourth edition of the Guides.  


We find the parties agree to our ordering an SIME to determine the date of Employee's medical stability and degree of impairment.  Because the parties agree and because we find an SIME will assist us in deciding these substantial disputes, we exercise our discretion under AS 23.30.095(k) to order an SIME for the purpose of rating Employee's permanent partial impairment, under both the third (unrevised) and the fourth editions of the Guides, and date of medical stability.  


We find a physician with a specialty in either orthopedics or physical medicine should perform the SIME.  According to our regulation, 8 AAC 45.092(f), the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  Douglas Smith, M.D., and Edward Voke, M.D., are physicians on our list who specialize in orthopedics.  Morris Horning, M.D., specializes in physical medicine and rehabilitation.  We accept as true the Employer's representation Employee has not been treated or examined by Drs. Smith, Voke or Horning.  (26 December 1996 SIME Form, page 2).  


We also find 8 AAC 45.092 allows the parties to suggest alternative SIME physicians and establishes an order of priority for other factors we may consider when selecting an SIME physician.
  One of the factors we may consider is the proximity of the physician to the employee's geographic location.  We have held the geographic location of an employee is of the lowest priority when selecting an SIME physician.  Johnson v. Nana/Marriot, AWCB Decision No. 95-0005 (10 January 1997).  Nevertheless, we are also aware the intent of the 1988 amendments to our statutes was to "insure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers . . . .  Section 1, Chapter 79, S.L.A.  (Emphasis added.)  In this case, the Employee lives in Long Beach, California.  We presume transportation costs to an SIME in Alaska would exceed those of an SIME in California.


Furthermore, at the 26 July 1996 prehearing, Employee represented air travel makes him ill.  However, there is no medical documentation in our file corroborating Employee's unsworn statement.  Consequently, we find we must be bound by our determination in Johnson, unless the Employee can supply us with corroborating medical documentation of his inability to attend an SIME in Alaska.  If Employee provides us with such documentation, we direct the Employer and Employee to each submit the names of up to 3 physicians, within a reasonable distance from Employee's home, with a specialty in either orthopedics or physical medicine to perform the SIME. The parties shall proceed according to the order below.

ORDER


1.
An SIME shall be conducted regarding Employee's date of medical stability, and his PPI rating under both the third (unrevised) and fourth editions of the Guides, for Employee's neck injury and causally connected conditions in Employee's mid-back and upper extremities.  The SIME shall be performed by Dr. Voke, Smith or Horning, whoever becomes first available, unless Employee provides medical documentation of his inability to attend an SIME in Anchorage, Alaska.   


2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  


i.  If, within 10 days of the date of this decision, Employee provides us with medical documentation of his inability to attend an SIME in Anchorage, Alaska; then within 20 days each party shall submit the names, addresses and specialties of no more than three physicians who have the qualifications indicated above.  Alternatively, the parties may file a stipulation to a physician on whom they both agree and file a request to approve such stipulation.  If the parties choose this alternative, they must also submit the physician's curriculum vitae (C.V.) for our review so we can determine the physician's impartiality.  


ii.  Also, within 20 days from the date of this decision, each party may submit up to three questions. These questions may be used in the letter to the SIME physician.  The questions shall relate only to the issues currently in dispute: Employee's PPI rating under both editions of the Guides, and the date of medical stability.

  
If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues.  If the parties agree there is a dispute with regard to additional issues, they may file a stipulation listing the additional medical disputes and specifying the medical opinions (including report date, page, and author) on which they rely to support their dispute.  The parties must supply the supporting medical reports, regardless of previous reports in the record.  We will then consider whether to present these new issues to the SIME physician. 


B.
Employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders upon Employee with an affidavit verifying the binders contain copies of all the medical records in Employer's possession regarding the employee.  This must also be done within 20 days of the date of this decision.  


C.
Employee shall review the binders.  If the binders are complete, Employee shall file the binders with us within 30 days from the date of this decision, together with an affidavit stating the binders contain copies of all the medical records in Employee's possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with us,  the two sets of binders prepared by Employer, and an affidavit verifying the completeness of the medical records.  Employee shall serve the third supplemental binder upon Employer together with an affidavit stating it is identical to the binders filed with us.  Employee shall serve Employer and file the binders within 30 days from the date of this decision.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the additional records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the additional records or depositions. 


E.
The parties shall specifically identify the film studies which have been done and which films Employee will hand carry to the SIME.  Employee shall prepare the list within 20 days from the date of this decision, and serve it on Employer.  Employer shall review the list for completeness.  Employer shall file the list with us within 30 days from the date of this decision.


F.
Other than the film studies which Employee hand carries to the SIME and Employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the us. 


G.
If Employee finds it necessary to cancel or change the SIME appointment date or time, Employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.



Dated at Anchorage, Alaska this 29th day of January, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda Reinhold            


Rhonda Reinhold, 



Designated Chairman



 /s/ S.T. Hagedorn             


S.T. Hagedorn, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Leonardo Paone, employee / applicant; v. Ecolab Inc., employer; and Wausau Insurance Co., insurer / defendants; Case No.9229115; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of January, 1997.

                             _________________________________

                             Mary Malette, Clerk
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     �Although we do not have the report in our file, there is a reference in Dr. Bernadett's 26 March 1996 report, at page 3, that an earlier rating by Dr. Stafford rendered a 33 percent impairment.  However, a 1 March 1994 compensation report indicates Employee was paid permanent partial impairment (PPI) benefits based on a 31 percent whole person rating. 


     � However, 8 AAC 45.092(f) provides:  [T]he selection need not be from the recommendations by the employee or employer." 





