[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL GENCARELLE,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9517816

EASTWIND INC.,




)









)
AWCB Decision No.97-0028




Employer,


)








)
Filed with AWCB Anchorage








)
    January 31, 1997 



and




)








)

EAGLE PACIFIC INSURANCE CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


On January 16, 1997, we considered Michael Gencarelle's (Employee) claim for temporary disability benefits against Eastwind Inc. and Eagle Pacific Insurance Company (Employer).  Employee did not oppose the Employer's request for a written record review in its November 1996 Affidavit of Readiness for Hearing.  The claim was set for an oral presentation.  Employee, who represents himself, did not appear.  Attorney Joe Cooper represents Employer. We closed the record to decide this matter on the written record.

ISSUE


Was Employee medically stable from March 22, 1996 through April 25, 1996, the period which Employee claims entitlement to  temporary disability benefits? 

SUMMARY OF THE EVIDENCE


Employee injured his right knee on July 25, 1995.  John Frost, M.D., is Employee's attending physician.  Dr. Frost examined Employee on March 11, 1996 and set April 25, 1996 as the date on which he would evaluate Employee for a permanent partial impairment (PPI) rating.  


On March 22, 1996, Employee was evaluated at Employer's request by Spencer Greendyke, M.D.  In his report of the same date, Dr. Greendyke indicated Employee was medically stable and had suffered an eight percent whole person impairment as a result of the injury.  Employer terminated temporary disability benefits, effective March 21, 1996, and paid Employee PPI benefits in a lump sum.  (April 4, 1996 Compensation Report).


Dr. Frost evaluated Employee on April 25, 1996 and found Employee had suffered a ten percent whole person impairment.  Employer paid Employee the additional two percent PPI.  (May 2, 1996 Compensation Report).  In response to a letter from Adjustor Lampman regarding the date of Employee's medical stability, Dr. Frost's June 21, 1996 letter stated:  


I find no essential difference in the measurements which I obtained and do not feel that there was any objective change in Mr. Gencarelle from October 22, 1996 (sic) to April 29, 1996.  For that reason I would believe that Mr. Gencarelle would be considered stable and stationary between those dates.  I think it would be reasonable to consider him stable and stationary from March 22, 1996 on.


Employee's September 19, 1996 application for adjustment of claim (AAC) requests temporary partial disability (TPD) from March 22, 1996 through April 25, 1996, and interest.  Employer timely answered Employee's AAC, and on October 8, 1996, controverted temporary benefits during the claimed period, asserting:  "Per employer medical evaluation and treating physician claimant was medically stable as of 3/22/96."


FINDINGS OF FACT AND CONCLUSIONS OF LAW
       


AS 23.30.200(a) states in pertinent part:  "Temporary partial disability benefits [TPD] may not be paid for a period of disability occurring after the date of medical stability."  Medical stability is defined by AS 23.30.265(21) as:


. . .the date after which further objectively measura​ble improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the pos​sibil​ity of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


In addition to the presumption of medical stability under AS 23.30. 265(21) which precludes the payment of temporary disability benefits, we must also consider the presumption of compensability enjoyed by an employee as provided by AS 23.30.120(a)(1) which states:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.    


In Muncipality of Anchorage v. Leigh, 823 P.2d 12241 1246 (Alaska 1992), the court noted that AS 23.30.265(21) restricts the application of the presumption provided for in AS 23.30.120.  Based on Leigh, we have determined that the presumption of continuing disability under AS 23.30.120 still applies to some extent where an employee seeks continuing temporary disability benefits based on the assertion his condition is not medically stable.  Platt v. Sunrise Bakery, AWCB Decision No.93-0208 at page 10 (August 25, 1993).  Essentially, we determined the "employee may rely on a presumption that he [is] not 'medically stable'. . . [if he has] some evidence to raise the presumption [under AS 23.30.120]." Id.  
In this case, Employee's AAC  directs our attention to Dr. Frost's March 11, 1996 medical report  which states:  "I have recommended continued muscle strengthening exercises and we will check him again in six weeks.  If there is no objective change in his findings, a rating of permanent physical impairment can be performed at that time."  We find the implication drawn from Dr. Frost's report (that "objective change" from the "continued muscle strengthening exercises" infers Employee was not expected to reach medically stability for approximately "six weeks") is sufficient to establish the presumption of compensability under AS 23.30.120, for continued payment of TPD benefits.    


We now turn our attention to the presumption of medical stability under AS 23.30.265(21).  We have determined in prior decisions that the presumption of medical stability does not arise merely with the passage of 45 days, but requires the employer to produce some evidence.  Krier v. NANA/Marriott JV, AWCB Decision No.94-0089 at page 14 (April 15, 1994) and Smythe v. NANA Oilfield Services, AWCB Decision No. 94-0325 at page 9 (December 22, 1994).  Employer herein, unlike the employers in Krier and Smythe (who argued medical stability may be presumed simply with the passage of time), presents affirmative evidence of medical stability.  Employer's controversion specifically directs our attention to the  March 22, 1996 report of EME physician Dr. Greendyke
 which states:  ". . . it is felt that Mr. Gencarelle has reached medical stability with regard to objectively measurable improvement in right knee function."  We find such evidence sufficient to establish the presumption of medical stability under 23.30.265(21) which would preclude the payment of continuing temporary disability benefits. 


We find both parties have met their preliminary burdens of production to establish the respective presumptions on which they each rely.  Consequently we must now determine whether the parties have rebutted the opposing party's presumption.  


AS 23.30.120 presumption analysis is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994). We have already determined Employee established the presumption of continuing disability during the period of time claimed for TPD benefits. Employer now has the burden of producing "substantial evidence" which demonstrates the disability ended because Employee was medically stable.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The evidence used to rebut the presumption will be examined by itself to determine whether it is sufficient to rebut the presumption.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  Examining Dr. Greendyke's March 22, 1996 report by itself, we find it is substantial evidence of Employee's medical stability on that date and is therefore sufficient to rebut the presumption of continuing disability under AS 23.30.120.  


Because Employer has produced substantial evidence to rebut the presumption of compensability, the presumption drops out and we must review the entire record to determine whether Employee has proven his claim for continuing temporary disability benefits (because he was not medically stable) by a preponderance of the evidence.  Wolfer, 870.  


Reviewing the record as a whole, we find we must give greater weight to Dr. Frost's June 21, 1996 letter, which unequivocally states Employee was "stable and stationary from March 22, 1996 on", than his March 11, 1996 report.  We give greater weight to Dr. Frost's June 21, 1996 opinion because Dr. Frost had the  perspective of hindsight when rendering his later opinion.  In June 1996, Dr. Frost had the advantage of historically reviewing Employee's objective measurements over the course of six months.  In March 1996, Dr. Frost was only able to predict anticipated medical stability within six weeks.  Given the advantage of hindsight, Dr. Frost was able to unequivocally determine there had been no "objective change in Mr. Gencarelle from October 22, 1996 (sic) to April 29, 1996." Consequently, we find Employee's attending physician, Dr. Frost, and Employer's independent medical evaluator, Dr. Greendyke, agree Employee has been medically stable since March 22, 1996.  We conclude Employee has not proven his claim for TPD benefits by a preponderance of the evidence. 


Because we find Employee has been medically stable since March 22, 1996, we also find Employee may not be paid temporary disability after March 21, 1996.  AS 23.30.200(a).  Accordingly, we deny and dismiss Employee's claim for TPD benefits and interest. 


We further find we would have to deny and dismiss Employee's claim for TPD benefits because he was unable to overcome the presumption of medical stability with "clear and convincing" evidence as provided by AS 23.30.265(21).  The "clear and convincing" standard of evidentiary proof is more difficult to meet than the "preponderance of evidence" standard. Clear and convincing evidence has been defined as proof which "is intermediate, being more than a mere preponderance, but not to the extent of such certainty as is required beyond a reasonable doubt as in criminal cases."  Black's Law Dictionary 227 (5th ed. 1979).  Given that we have already determined Employee's evidence is insufficient to meet the preponderance of evidence standard, we necessarily find such evidence does not meet the more rigorous clear and convincing standard of proof.  Therefore, such evidence is also insufficient to rebut the presumption of medical stability established under AS 23.30.265(21) by Employer with Dr. Greendyke's March 22, 1996 report and later corroborated by Dr. Frost's June 21, 1996 letter.

ORDER


Employee's claim for temporary partial disability benefits  and interest is denied and dismissed.


Dated at Anchorage, Alaska this 31st day of January, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda L. Reinhold         


Rhonda Reinhold, 



Designated Chairman



 /s/ Harriet M. Lawlor          


Harriet M. Lawlor, Member



 /s/ S. T. Hagedorn             


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Gencarelle, employee / applicant; v. Eastwind Inc., employer; and Eagle Pacific Insurance Co., insurer / defendants; Case No.9517816; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of January, 1997.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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     �Notice of hearing was timely sent by certified mail to Employee's last known address.  Given Employee's absence for an oral presentation, but his nonopposition to a written record review, we decided to proceed with the hearing on the written record pursuant to 8 AAC 45.070(b)(2) and AAC 45.070(f)(1) without taking evidence or hearing argument from Employer.       


     �Employer's controversion does not specifically identify the report(s) of the "treating physician" and we find it unnecessary, at this time, to consider Dr. Frost's reports for the purpose of our presumption analysis. 





