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We met in Juneau on 7 January 1997 to hear Employee's claim for payment of permanent total disability (PTD) compensation.  Employee is represented by attorney Joe Michael Cox.  Defendants are represented by attorney Richard L. Wagg.  We closed the record and concluded our deliberations at the conclusion of the hearing on 7 January 1997.


ISSUE

Are Defendants responsible for payment of PTD compensation?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a 42 year-old shovel (log loader) operator with about 14 years logging experience. He worked for Employer for ten years ending in 1990.  Employee is married and has two teen-age daughters living at home.
  The current medical records indicate Employee told his physicians he first injured his back when he fell at work in 1987 or 1988, but received no medical care.


In 1990 Employee began to experience low-back pain, with pain radiating into both legs, but primarily his left leg.  Although Employee has identified no specific incident which caused his condition to worsen, 21 March 1990 was selected as the date of injury.  Employee associates the increase in pain with twisting in a seated position while operating his log loader.  Due to the increasing pain, Employee was assigned light duty work, and continued working until 18 June 1990.


Insurer accepted Employee's injury as compensable, and paid temporary total disability (TTD) compensation at the rate of $565.74 from 18 June through 31 July 1990 when Employee returned to light duty work.  


On 19 July 1990 a left side radiculopathy at L-5  was diagnosed, which was aggravated when Employee sat for more than one-half hour.  (Thomas H. Woods, M.D., progress report, 19 July 1990.)


Employee was seen by Thomas Bendowsky, M.D., on 24 August 1990.  He diagnosed a probable herniated disc, and prescribed light work duty.  Insurer reinstated TTD compensation on 24 August 1990.  Employee has not returned to work. 


A CT myelogram was performed in September 1990.  The radiologist found a "mild to moderately severe posterior and leftward disc protrusion at the L4-L5 level with mild encroachment upon the left L5 nerve root."  (Z.L. Hendricks, M.D., radiology report of 17 September 1990.)  Joseph A. Shields, M.D., Employee's treating orthopedist, referred Employee to Michael O. LaGrone, M.D., an orthopedic surgeon with Northwest Spine Surgeons in Seattle, for evaluation.  (Shields chart note, 17 September 1990.)


On 22 November 1990 Employee requested reemployment benefits. Reemployment Benefits Administrator (RBA) Douglas J. Saltzman, assigned Denise Van Der Pol of Southeast Rehabilitation Services (SRS) to perform an eligibility evaluation for reemployment benefits.  (RBA letter, 16 January 1991.)


Employee failed to improve with conservative care.  Dr. LaGrone performed a laminotomy and fusion at L4-5 with Steffe plate fixation and bone graft on 12 December 1990.  


After the surgery, Employee returned to his home in Craig.  He continued to experience low-back pain and radicular pain radiating into his left leg.  (Shields progress note, 28 January 1991.)


In May 1991 Ms. Van Der Pol determined Employee should be found eligible for reemployment benefits.  She noted Employee had cooperated fully with the eligibility evaluation process.  (Eligibility Evaluation Addendum, 10 May 1991.)


Employee reported he had less back pain and muscle spasm than before the surgery, but he continued to have left-leg pain which was not improved by the surgery.  (LaGrone chart note, 11 March 1991.)  Employee continued to improve, but his left-leg pain was aggravated by physical activity.  (LaGrone chart note, 31 May 1991.)


In June 1991 Employee was determined eligible for reemployment benefits.  (RBA letter, 19 June 1991.)


Employee continued to have episodes of left-leg pain when he was active, but declined further surgical investigation.  Dr. LaGrone decided no further diagnostic studies were needed, found Employee stable and stationary, recommended vocational retraining, and suggested removing the Steffe plates if Employee's pain increased.  (LaGrone chart note, 9 September 1991.)


On 10 September 1991, Insurer sent Employee to Medical Consultants Northwest in Seattle, for an employer's medical evaluation (EME).  Employee was seen by Kenneth D. Sawyer, M.D.  Employee reported low-back pain and pain and numbness in his left leg.  The pain and numbness were aggravated by standing more than 15 to 20 minutes, or prolonged sitting.  Employee reported he was able to do the same activities as before his injury, but if he over-exerts himself he will have pain later.  Employee's left calf was found to be one centimeter smaller than the right.  Dr. Sawyer diagnosed disc degeneration and herniation at the L4-5 level, status post surgery.  Dr. Sawyer concluded Employee needed no further surgery or diagnostic procedures, and was able to recommend no further treatment other than to exercise and remain as active as his symptoms permitted.


Dr. Sawyer found Employee was not able to return to work operating machinery or driving trucks, but concluded Employee could perform "gainful employment on a reasonably continuous basis."  The work should only require sedentary or light physical activity, should require no repeated or prolonged bending, stooping or heavy lifting, and Employee should be able to change positions frequently.  Dr. Sawyer found Employee was medically stable, and rated his PPI as 15 percent of the whole person under the AMA Guides.  (Sawyer, EME 10 September 1991.)


Dr. Sawyer also completed a Physical Capacities Evaluation (PCE) form in which he indicated Employee could sit, stand, or walk for one-half hour at a time; and sit, stand, and walk a total of 6 hours each in a work day.  He expected Employee's capacities to increase.  (Sawyer PCE, 10 September 1991.)


Dr. LaGrone reviewed Dr. Sawyer's report and agreed with the findings.  (LaGrone letter, 18 October 1991.)


On 12 December 1991 SRS prepared a Reemployment Plan for Employee to become a Management Trainee.  Employee actively participated in developing the plan, and even wrote his own version which he submitted to the reemployment specialist.  The Reemployment Plan notes that Employee was earning $15.00 per hour at the time of injury, so "remunerative employability"
 was achieved at a wage of $9.00 ($15.00 x .6).  The plan met the requirement of achieving remunerative employability, as the pay for "Administrative Trainees and Administrative Clerical Managers ranges from $9.64 to $13.00 per hour."  (Reemployment plan at 1.)


Employee agreed to attend the University of Alaska Southeast (UAS) in Juneau.  Due to Mrs. Scott's employment as a school teacher, she and their daughters would remain in Kake. Employee would live in student housing and visit his family between semesters.  The plan called for Employee to begin school with the Spring 1992 semester.  He was to complete a minimum of 33 credit hours in english, math, business, accounting, and computers, and to obtain a Business Technology certificate in May 1993.


Employee excelled in his academic program, and "demonstrated a high level of initiative" in his dealings with SRS.  In April 1992 Employee's family decided to move to Juneau.  (SRS Progress report, 20 April 1992.)  Employee and his family eventually decided to remain in Juneau and paid cash for a home.  (Employee's hearing testimony.)


At hearing, Ms. Van Der Pol testified that during the Fall 1992 semester, Employee attended a 50-minute class on Monday, Tuesday, Thursday and Friday, attended a 2.75-hour class on Tuesday and Thursday, and a 2.75-hour class in the evenings on Tuesday and Thursday.  Employee continued to cooperate fully with the reemployment plan, made the Dean's list each semester, and graduated in May 1993 as scheduled.  His academic advisor described Employee as an "exemplary student."  Ms. Van Der Pol concluded:  


It is anticipated that Mr. Scott will do well in this new vocational area, and that he will pursue employment which suits him and which is available in the community in which he and his family choose to reside.  It is anticipated that Mr. Scott and his family may return to Kake for one year, and then return to Juneau.

(SRS Closure Report, 9 June 1993.)


At hearing, Ms. Van Der Pol testified Employee did not participate in a "work readiness program" negotiated in February 1993 with Employer's parent corporation but never signed, because Employee had not been able to determine if he was going to live in Kake or Juneau at the time.  She also testified Employee was not offered employment at the conclusion of the reemployment plan.


Employee continued to report back and left leg pain.  Insurer referred Employee to Jon A. Reiswig, M.D., a Juneau orthopedic surgeon.  Dr. Reiswig found no neurological deficits, and diagnosed "chronic pain, low back."  He recommended exercises, stretching, and over-the-counter anti-inflammatory medications, and concluded: "I believe his prognosis is very poor."  (Reiswig EME, 8 July 1992.)


In August 1993 Dr. LaGrone reported Employee was doing fairly well, although he continued to have increased discomfort with increased activity.  He found no radiculopathy, a solid fusion, and medical stability.  Dr. LaGrone discharged Employee from his care.  (LaGrone chart note, 9 August 1993.)


Employee went to the emergency room at Bartlett Regional Hospital in Juneau on 18 August 1993 due to pain.  He requested pain medications to help him sleep.  


Employee returned to the emergency room on 13 August 1994. Medications and physical therapy (P/T) at Action Rehab were prescribed.  Employee participated in P/T from 9 September through 20 September 1994.


Next, Insurer sent Employee to Northwest Occupational Medicine Center in Portland for an evaluation by a panel of physicians.  He was evaluated by a neuropsychologist, a neurologist, a rheumatologist and a psychologist.  The panel found "chronic low back pain without evidence of root problems, probably due to scarring that does not require further evaluation."  They also found there were no psychological issues interfering with Employee's rehabilitation or his ability to return to work.  Concerning his mental status, the report states:


Psychologically, Mr. Scott presents as a somewhat unusual young man in that he is quite tangential and a poor historian.  While he would like to return to work, he has been limited in returning to work activities secondary to pain.  While there are no specific psychological issues believed to be interfering with his return to work, there is some concern about his absence of distress over his financial situation.  He and his family are living a subsistence way of life, being helped by relatives.  He is not being supported by time-loss, by welfare, or by Social Security Disability benefits.  Mr. Scott takes pride in living off the land.


The panel concluded Employee could perform sedentary-light work.  Concerning his ability to perform the duties of a Management Trainee, the panel concluded that "while Mr. Scott technically can meet the physical requirements of this job, we are concerned about his endurance to perform successfully in his job over time."  They further concluded Employee was not medically stable, needed to learn pain management skills, and recommended a pain clinic to improve his prognosis.  (EME Evaluation Summary, 14 December 1994.)


In the course of the evaluation, psychological testing was performed.  The psychologist stated:  


Mr. Scott's [MMPI-2]
 profile was valid although there was a slight tendency to answer items defensively.  Nevertheless, Mr. Scott's clinical scales were remarkable for the absence of signs of pathology.  Mr. Scott's validity and clinical scales were well within normal limits.  In summary, there are no significant psychological issues interfering with Mr. Scott's rehabilitation and return to work.

(Panel EME at 7.)


In January 1995 Insurer referred Employee to Robert J. Brownsberger, M.D., a physical medicine and rehabilitation physician in Juneau.  Dr. Brownsberger's cover letter to Insurer states in part:  "I agree that Mr. Scott is experiencing a chronic pain problem and to a great degree his present functional limitation is due to deconditioning.  This type of condition is most commonly managed at a pain center in a multi-disciplinary fashion."  Dr. Brownsberger recommended, however, that before referral to a pain clinic, four to six weeks of P/T should be tried, along with "a tricyclic medication for sleep as well as pain control, as well as a regular NSAID dosage."  (Brownsberger, EME 19 January 1995.)


Employee began P/T 28 January 1995.  He was "self-motivated" and cooperated fully.  However, on 6 February 1995 Employee returned to Dr. Brownsberger with increased pain, which was diagnosed as chronic low back pain.  Dr. Brownsberger reviewed Employee's progress in late February.  Employee was steadily increasing his aerobic capacity and strength, but continued to have chronic low-back pain.  Dr. Brownsberger stated he was "guarded in my optimism as to how [the P/T] may impact overall in his pain."  He believed Employee was depressed and needed a psychological evaluation. (Brownsberger chart note, 27 February 1995.)  Beginning in March 1995 Employee began to experience increased pain due to the exercises he performed during P/T.  The pain began to radiate down his left leg to his foot.  Employee continued with the P/T through 10 March 1995, and continued to report increased pain.  (P/T notes, 6 March through 10 March 1995.)


At the conclusion of the P/T, Employee was referred to Action Rehab in Juneau, where Beth Hansen, PT, performed a Functional Capacity Evaluation (FCE).  Ms. Hansen concluded Employee was able to work at the "medium" physical demand level for an eight-hour day, had a leg-lift capacity of 71 pounds, and a shoulder lift capacity of 55 pounds.  Employee was cooperative, and a valid profile was obtained.  However, Employee was unable to finish the evaluation due to pain.  (Hansen report, 22 March 1995.)  At hearing Employee testified he experienced pain during the evaluation, and it was terminated when he reported the pain.  He stated he disagreed with Ms. Hansen's conclusions, because he would not be able to perform medium level work on a daily basis, and working at that level would result in disabling pain.


In a letter to Insurer, Dr. Brownsberger summarized his efforts and the results.  He stated in pertinent part:


We pursued a generalized work conditioning/rehabilitation program for his chronic low back pain.  He completed approximately six weeks of this and performed quite well.  At the end, we did a functional capacity evaluation that demonstrates he was able to perform medium demand level for eight hours.  Despite improving his aerobic conditioning and physical capacity, his pain has been ongoing.  I asked for psychological evaluation for possible depression, but my concern was not substantiated in the psychological report.  We also attempted to perform an MRI of his lumbar spine, but his Steffe plates precluded good visualization.  His EMG and H reflexes were normal.


My impression continues to be that Mr. Scott has a chronic pain problem.  I think it is reasonable to have him evaluated by the orthopedic group in Seattle for possibility of removal of his Steffe plates.  However,  resolution of his pain with that I think is a guarded prognosis.  I feel Mr. Scott has reached medical stability.  As far as referral to a chronic pain program, I think that with his firm illness conviction and family dynamics that his condition would be relatively refractory to this.  We pursued an active conditioning program, education, and psychological evaluation which is very commensurate with inpatient chronic pain treatment.

(Brownsberger letter, 4 April 1995.)


Dr. Brownsberger referred Employee back to the Northwest Spine Surgeons in Seattle where Employee's surgery was performed.  In Dr. LaGrone's absence, Employee was seen by Walter F. Krengel III, M.D., for an evaluation for removal of the Steffe plates.  (Brownsberger letters, 4 April 1995.)


Dr. Krengel saw Employee on 10 April 1995.  He noted an old x-ray showed a "relatively congenitally narrowed canal at L4-5 on top of central disc, giving relative stenosis at that level."  He found Employee's left calf and thigh to be smaller than the right, and concluded this "atrophy of the leg and his symptoms are probably consistent with spinal stenosis."  (Krengel report 10 April 1995.)  
A CT myelogram revealed no stenosis, but "intrathecal scarring" was found at L4-5.  (Radiology report, 11 April 1995.)  Based on this report, Dr. Krengel diagnosed arachnoiditis.
  He stated:  "Mr. Scott may have some discomfort based on arachnoiditis, but the majority of his discomfort seems quite mechanical.
  In the presence of a solid fusion this could be related to early degenerative changes at other levels, or due to irritation by the instrumentation or other muscle or tendinous problems."  (Krengel letter, 14 April 1995.)


Dr. Krengel performed surgery to remove the Steffe plates on 16 August 1995.  He explored the fusion, and it was found to be solid.  (Operative Report, 16 August 1995.)  Employee returned for a follow-up visit in October 1995.  His symptoms were unimproved.  Dr. Krengel concluded additional surgery would not be beneficial and found Employee was again fixed and stable.  He reported Employee's symptoms came from "a combination of mechanical and secondary to arachnoiditis."  He also found Employee could work, with limitations.  He found Employee was "able to stand for 5 to 10 minutes at time, sit for 15 minutes at a time, lift a maximum of 10 lbs.; carry a maximum of 10 lbs. and walk for 5 to 10 minutes at a time.  He needs to be able to rest approximately hourly."  (Krengel chart note, 20 October 1995.)


In November 1995 Dr. Krengel wrote to Insurer that Employee's condition was "pretty much fixed and stable," but he remained "quite debilitated by his back pain."  He recommended evaluation at a pain clinic.  (Krengel letter, 3 November 1995.)


On 16 February 1996 Dejan M. Dordevich, M.D., the rheumatologist at Northwest Occupational Medicine Center where Employee was evaluated in December 1994, wrote Insurer that based on the 1994 panel evaluation, Employee was able to perform a light duty position in business technology.


Dr. Krengel referred Employee to the University of Washington Medical Center for an evaluation for acceptance into the University's pain clinic program.  The evaluation was performed by a physician, Stephen H. Butler, M.D., and a psychologist, Mark P. Jensen, Ph.D.  Another MMPI was administered.  Dr. Jensen wrote in part:


Although Mr. Scott's MMPI profile is technically valid, the configuration of the validity scale suggests an individual who is highly guarded.  Such individuals have a tendency to present their situation and themselves in a very favorable light and are generally uncomfortable with acknowledging any personal fault or distress.  Thus, the clinical scale may be unduly lowered.  The clinical scales are all within normal limits.  This is extremely unusual in patients referred to the Pain Center who generally show a higher than average degree of somatic preoccupation and a higher than average degree of psychological distress.  This profile suggests that Mr. Scott is either not excessively distressed by his current situation or that he is uncomfortable admitting to any distress.  [Absent such distress,] he may not see any strong rationale for changing his current situation.


Given [Employee's peculiar circumstances] and given the fact that he did not respond well to a previous trial of extensive physical therapy, it is unlikely that he would obtain significant benefit from our structured pain management program at this time.


The evaluators diagnosed "Continued low back pain, possibly related to degenerative disease and/or minimal arachnoiditis."  They concluded:


[I]t was felt that there was little that the Pain Clinic had to offer this gentleman.  His level of functioning seems to be high and his pain problems may be related to some pacing difficulties with delayed onset of problems after strenuous activity, but it is not likely that any treatment program here would be helpful for that.  He seems capable of employment at some level, but has little interest in return to the work force.  All of this was discussed frankly with Mr. Scott and his wife.

(21 March 1996 Pain Clinic Evaluation at 7.)


After his trip to Seattle, Employee went to Juneau Urgent Care & Family Medical Clinic where he was seen by Dr. Reiderer for back pain.  (Reiderer report, 25 March 1996.)


At Insurer's request, Dr. Krengel reviewed the Pain Clinic Evaluation.  On 20 May 1996 Dr. Krengel wrote that he agreed with the Pain Center's report, and stated "Mr. Scott is capable of working on light duty occupation from an orthopedic standpoint."  He also indicated, in response to Insurer's question, that Employee could work in the Business Technology profession he received training in.


Employee returned to Dr. Krengel in July 1996.  Employee reported ongoing back pain.  Dr. Krengel noted the mild arachnoiditis, but commented he did not know where Employee's pain was coming from.  He also stated:  "He is applying for permanent and total disability benefits and has requested a letter to his attorney.  He states he is physically capable of doing just about anything, but most of it tends to bother him a lot, especially sitting or standing for any prolonged periods of time."  He recommended Employee have a bone scan and see a neurosurgeon for an opinion about implantation of a nerve stimulator.  He stated that if those treatment options were not considered likely to help and no other obvious cause for his pain is found, "then I would reiterate the previously stated physical capacities, which still seem to accurately reflect his comfortable limitations."  (Krengel chart note, 12 July 1996.)


Employee returned to Juneau Urgent care on 4 November 1996 with complaints of back and leg pain which prevented him from working and sleeping.  (Reiderer chart note, 4 November 1996.)


On 2 December 1996 Dr. Krengel completed a PCE form at Employee's request.  In it he indicated that in an eight-hour day, Employee could sit, stand, and walk, four hours each; and sit, stand or walk for one-half hour at a time.  He found Employee's lifting limitation was 10 pounds "occasionally."  Dr. Krengel found Employee's physical capacities were not expected to increase.  He commented it would be appropriate to have a physical capacities evaluation performed by a physical therapist.  (Krengel PCE, 2 December 1996.)  Dr. Krengel testified his objective medical findings were consistent with the Employee's stated complaints of pain.  (Krengel dep. at 18.)


Accordingly, Employee was referred to Sherri L. Humphrey, Physical Therapist.  She evaluated Employee on 19 December 1996, prepared an FCE, and testified at hearing.  Employee told Ms. Humphrey about his retraining program in business technical skills.  He stated he would "love to return to work, but doesn't feel that he could hold down a full time job.  He states he pushes himself, and then can't sleep at night (due to pain) and can't do activities the next day.  He doesn't like taking medications for pain relief."  (Humphrey FCE at 2.)


On examination, Ms. Humphrey found atrophy of Employee's left lower calf, and observed Employee was "very fidgety and flighty in his thoughts."  During the evaluation, Employee frequently changed positions between squatting on the floor, standing, shifting his weight to the right, and laying on the floor with his knees elevated or bent.  Ms. Humphrey concluded Employee did not exhibit symptom magnification or inappropriate illness behavior.


Because of his "multitude of testing in the past, with consistent results," Ms. Humphrey concentrated her efforts on work simulation.  During keypunching, Employee was most comfortable in a squatting position.  He tolerated the activity for 12-13 minutes.  She reported:


I feel that return to full time employment is not possible for Mr. Scott:  he is very involved in his pain and externalizes this.  A part-time occupation in which Mr. Scott would be free to change positions, possibly a sitting and standing workstation and a moveable workstation, such as a laptop computer, would be necessary.  Even then, Mr. Scott is apt to report an increase of pain such that his schedule will need to be adaptable and typical worker traits, such as attending work on a daily basis, productivity and dependability cannot be applied to Mr. Scott.  [He] will not be a productive member of the work force.

(Humphrey FCE at 3.)


In summary, Ms. Humphrey concluded Employee is "only marginally" able to work full time at the sedentary physical demand level.  (Id. at 1; hearing testimony.)


On cross-examination, Ms. Humphrey testified she was unable to account for the difference between the physical capacities assessed in March 1995 by Ms. Hansen, and Dr. Brownsberger, i.e., the capacity to perform medium level work for an eight-hour day, and her own findings.  She stated the records she reviewed substantiated her own findings.  Ms. Humphrey effectively defended her findings during cross-examination about her reliance on Employee's subjective complaints, the strong grip strength Employee demonstrated, and the objective "pain behavior" she observed which included frequent changes of position, and some loss of bladder control when he lifted 10 to 15 pounds.


At hearing, we observed Employee frequently change positions between standing, sitting, and squatting on the floor with has back against the wall.
  In his deposition, Employee explained that he can feel his back pain intensify and spread, and feel tightness and a digging sensation in his left leg.  The intensity of his pain can be increased by standing, walking, laying down, sitting down, or standing up.  (Employee dep. at 38.)  Employee gets into various positions to ease the pressure and pain.  (Id. at 41.)


At hearing, Ms. Van Der Pol testified, based on Dr. Krengel's 2 Dec 1996 PCE, his 20 October 1995 chart note, and Ms. Humphrey's 19 December 1996 FCE, that Employee's physical capacities are now less now than when she wrote the reemployment plan.  She testified Employee did a "fabulous job at school."  She testified she does not rely on PCEs performed by physical therapists, but would rely on Dr. Krengel's PCE dated 2 December 1996.  She also testified that based on her 13 years rehabilitation experience, her observations of Employee, and notwithstanding the contrary opinions:  "It does not appear to me that he could handle a full-time job at all."  


Ms. Van Der Pol testified she prefers a gradual return to work when an individual has been out of the work force for an extended period of time.  She believes, based on Dr. Krengel's PCE, Employee can work one hour per day, and she recommended Employee try to do so.  She also noted Employee has "consistently said he wants to go to work."


Ms. Van Der Pol also testified that during the week before hearing she identified five entry-level bookkeeping jobs which were within Employee's technical expertise and his physical capacity, where he could return to work for one hour per day.  The five employers identified indicated they were willing to consider hiring Employee, and allow him to gradually increase his work hours as his stamina increases.  She also testified that jobs for management trainees are available in Juneau.


Employee testified he applied for five jobs, but stopped applying.  He testified:


Q.
Why did you stop applying for jobs?


A.
[T]hey sent me over to Action Rehab.  We tried an exercise program . . .and it got to the point where I was only getting three hours of sleep a night.  Just built up to where the pain was so great that I didn't even want to move or do things.  So that's why I just stopped applying.  I mean, I looked in the paper still and would see, you know, I could probably get that accounting job or something like that.


Q.
But you are applying because you don't think you can do it?


A.
No . . . some days I will have better days, you know, and I can get down and lay down and get this eased off like I did before, and then it just -- I turn around and we did those exercise things or, I sit down and went to Seattle and just the pain starting up, and I figured, you know, I would be just in the same boat as I did when I was working in the log loading machine.

(Employee dep. at 56.)


At hearing, Employee testified he ended up in pain just typing the job applications, so he applied for permanent disability compensation.  (See Employee's Hearing Exhibit B.)  He testified he cooperated fully with rehabilitation efforts and had not given up hope of finding a job until March 1996 when he filed his Application.  He testified the last time he was capable of working full time, was in 1990.


On cross-examination, Employee testified he only rarely takes pain medication because he does not like it, testified his treating physician is Dr. Krengel, and testified he does no conditioning exercises other than walking and light household chores which included going to the grocery store, cooking, washing dishes, driving, and some other light household chores.


Defendants resumed TTD compensation from 26 January through 5 April 1995 and 16 August through 21 October 1995.  (Compensation Report 3 November 1995.)  Employee filed an Application for Adjustment of Claim, served 3 April 1996, seeking PTD compensation and medical costs.  Defendants controverted PTD compensation on 23 September 1996.  Employee has received no disability compensation since October 1995.


Employee asserts he is permanently totally disabled, and qualified for PTD compensation under the "odd-lot" doctrine.  He argues there is no evidence indicating he is able to work at any full-time job.  He argues he cooperated in the work-hardening program where he was advised to "work through the pain," which he tried to do, but the pain never subsided as expected.  In March 1996, Employee decided he was handicapped and unable to perform a full time job, so sought PTD compensation.


Defendants assert Employee has not made a reasonable effort to return to work since he finished training, and he should do so.  They assert the doctors agree Employee may return to work, and that only Ms. Humphrey, who saw him only one time, says he is not able to work.  They assert Employee is not motivated to return to work because he is financially secure, due to Mrs. Scott's income, due to dividend income from two Alaska Native corporations, and due to the absence of family debt.  Defendants deny the evidence is sufficient to raise the presumption of compensability, but assert that if the presumption was raised, the medical evidence is sufficient to rebut it. Defendants request that we deny Employee's application for PTD compensation "at this time"  and direct Employee to mitigate his damages by returning to work.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.180 provides:


  (a) In case of total disability adjudged to per permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability.  If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts.  In making this determination the market for the employee's services shall be


    (1) area of residence;


    (2) area of last employment;


    (3) the state of residence;


    (4) the State of Alaska.


  (b)  Failure to achieve remunerative employability as defined in AS 23.30.041(p) does not, by itself, constitute permanent total disability.


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."


The presumption of compensability in AS 23.30.120(a) applies to claims for PTD compensation.  Meek v. Unocal, 914 P.2d 1276, 1279 (Alaska 1996) Before the presumption attaches, a preliminary link must be established between the disability and the employment.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  


To make a prima facie case, the employee must present some evidence (1) that he has an injury, and (2) that an employment event or exposure could have caused it.  If the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  
The employer must present substantial evidence to overcome the presumption.  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Fireman's Fund Am. Ins Cos. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209, 210 (Alaska 1966)).  A party can overcome the presumption of compensability either by presenting affirmative evidence that the injury is not work-connected or by eliminating all possibilities that the injury was work-connected.  Veco, 693 P.2d at 872.  The presumption may also be rebutted "by presenting a qualified expert who testifies that, in his or her opinion, the claimant's work was probably not a substantial cause of the disability."  Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992.) 


If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove all elements of the claim by a preponderance of the evidence. Veco at 870.


Employee's request for and receipt of reemployment benefits does not preclude his claim for PTD compensation.  Meek at 1278. 


Employee claims entitlement to PTD compensation as an "odd-lot" worker.  The Alaska Supreme Court has stated:


The [Alaska Workers' Compensation] Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment"  AS 23.30.265(10).  We have held that "total" disability means "the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist."  Under the "odd-lot" doctrine, which we have adopted, "total disability may be found in the case of workers who, while not altogether incapacitated for work, are so handicapped that they will not be employed regularly in any well-known branch of the labor market.

(Meek at 1279, citation omitted.)


To avoid paying permanent total disability benefits, an employer need show only that there is "regularly and continuously available work in the area suited to the [injured worker's] capabilities," i.e., that he is not an "odd lot" worker.  Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 167 (Alaska 1996) (citation omitted).


Concerning the burden of proof we are to apply, the court stated in Sulkosky:


Professor Larson has explained that the burden of proving the availability of work is, indeed, on the employer in "odd-lot" cases: "If the evidence of obvious physical impairment, coupled with other facts such as claimant's mental capacity, education, training, or age, places claimant prima facie in the odd-lot category, the burden should be on the employer to show that some kind of suitable work is regularly and continuously available to the claimant.

(Id. at 168-169; citation omitted, emphasis in original.)


It is not disputed that Employee has a disabling work-related injury.  Employee's physicians have diagnosed chronic pain, chronic low-back pain, scarring, and arachnoiditis.  Dr. Reiswig, Northwest Occupational Medicine Center, and Dr. Brownsberger have diagnosed chronic pain or chronic low-back pain in connection with Employee's work-related injury.  Northwest Occupational Medicine Center and Dr. Krengel have associated arachnoiditis or scarring with the work-related injury.  We find this evidence is sufficient to raise the presumption that Employee's chronic pain, scarring, and arachnoiditis are work related.  We find no evidence to the contrary, and Defendants do not dispute the work-relationship of those conditions.  Accordingly, we find those conditions are work-related.


In applying the presumption of compensability to a claim for PTD compensation, the claimant must produce some evidence of permanent and total disability or "odd-lot" status.  


Although no physician has opined that Employee is permanently and totally disabled, we find the evidence is sufficient for the presumption of entitlement to PTD compensation to attach.  We rely on:  (1) Dr. Reiswig's conclusion that Employee's prognosis was "very poor" (EME, 8 July 1992); (2) the concern expressed by the Northwest Occupational Medicine Center panel about Employee's "endurance to perform successfully in his job over time" (EME, 14 December 1994); (3) Dr. Brownsberger's expression of doubt that physical therapy would be useful in controlling Employee's pain (chart note, 27 February 1995); (4) Dr. Brownsberger's report that despite improvements in his aerobic conditioning and physical capacity, Employee's pain "has been ongoing" (Brownsberger letter, 4 April 1995); (5) Dr. Krengel's report that Employee was "quite debilitated by his back pain" (Krengel letter, 3 November 1995); (6) Dr. Krengel's conclusion that Employee's physical capacities were not expected to increase (PCE, 2 December 1996); (7) Dr. Krengel's testimony that his objective findings are consistent with Employee's complaints of pain (dep. at 18); (8) the report and testimony of Ms. Humphrey that Employee is unable to return to full-time employment and will not become a productive member of the labor force
 (Functional Capacity Evaluation, 19 December 1996); (9) Ms. Van Der Pol's testimony at hearing that Employee appears unable to "handle a full-time job at all;" and (10) Employee's testimony about the increase in his pain with any activity.


We also find Defendants produced substantial evidence to rebut the presumption.  We rely on: (1) Dr. Sawyer's report that Employee could perform gainful employment at the sedentary or light level (EME, 10 September 1991); (2) Dr. LaGrone's concurrence with Dr. Sawyer's conclusions (letter, 18 October 1991); (3) the report from the Northwest Occupational Medicine Center's panel that Employee could perform sedentary to light-duty work (EME 14 December 1994); (4) Ms. Hansen's conclusion that Employee can work at the "medium" physical demand level for an eight-hour day (Functional Capacity Evaluation, 22 March 1995); (5) Dr. Brownsberger's endorsement of Ms. Hansen's evaluation, and his conclusion that due to Employee's "illness conviction and family dynamics," a referral to a chronic pain program would not be successful (letter, 4 April 1995); (6) the University of Washington Pain Clinic's conclusion that Employee is capable of "employment at some level, but has little interest in return to the work force" (Pain Clinic Evaluation, 21 March 1996); (7) Dr. Krengel's concurrence with the pain clinic's conclusions, his conclusion that Employee is able to perform light-duty work from an "orthopedic standpoint," and his conclusion that Employee is able to work as a management trainee (letter, 20 May 1996); and (8) Employee's demonstrated ability to increase his aerobic capacity and strength, and to attend college regularly and successfully.


Because we have found Defendants rebutted the presumption of compensability, it drops out, and Employee must prove his claim by a preponderance of the evidence.


We find Employee has failed to prove his claim by a preponderance of the evidence at this time.  We rely on the evidence cited above to rebut the presumption of compensability.


It has long been the rule in Alaska:  "The law contemplates that the injured workman will do everything humanly possible to restore himself to his normal strength so as to minimize his damages."  Phillips Petroleum Co. v. Alaska Ind. Bd., 17 Alaska Reports 658, 663 (Dist. Ct., Alaska Aug. 2, 1958).  Employee does not deny that work is and has been available in Juneau for a management trainee.  We find that by failing to attempt employment after receiving his business Technology Certificate, Employee has not demonstrated that he has done everything humanly possible to minimize his damages.  We also find that in the absence of an attempt to work and increase his capacities for and tolerance of work, we have insufficient evidence to determine the dependability and quality of the work he is able to perform, or to find that he is so handicapped that he is unable to be regularly employed in the field he chose to pursue.


Employee's inability to clearly demonstrate the sincerity of his efforts may have been complicated by two factors:  his failure to designate a treating physician in Juneau, and the poor quality of his communications with the health care providers who have treated and evaluated him.


Employee testified that Dr. Krengel, who resides in Seattle, is his treating physician.  In the absence of a treating physician in his home town, Employee goes to the hospital emergency room or Juneau Urgent Care when he needs medication for acute pain.  This results in a lack of continuity in his care, and the absence of clinical evaluation of his acute pain complaints by a physician who is familiar with his history and medical status.  


Employee has demonstrated, through his school work and other evidence before us, that he is capable of clear communication.  However, virtually every health-care provider has commented on the poor quality of Employee' communications.  For instance, Dr. Krengel testified:  Well . . . it's hard to tell with Mr. Scott exactly what he's talking about all the time.  It's difficult to get a real accurate history from him.  (Krengel dep. at 7.)  The Northwest Occupational Medicine Center panel described Employee as "a somewhat unusual young man in that he is quite tangential and a poor historian."  In her report, Ms. Humphrey described Employee as "flighty in his thoughts."


At hearing, Ms. Van Der Pol testified that she had located five employers who are willing to hire Employee for one hour per day, and increase the length of his workday as Employee's tolerance increases.  Based on her testimony, and the arguments made by Mr. Wagg at hearing, we understand that Ms. Van Der Pol will be retained by Defendants to assist Employee with actually securing a one-hour-per-day job, and working with Employee and the new employer to assure that a work station and space are available which can accommodate Employee's needs.  If Employee wishes to cooperate with the return-to-work plan outlined at hearing, he should accept Defendants' offer, return to work, and do everything possible to increase his work tolerance.  If we have misunderstood Defendants' offer of assistance, we direct them to so notify Employee and us in writing within one week after the date of this decision.


If Employee does accept one of the one-hour-per-day jobs identified, we strongly suggest that he also obtain a well-qualified treating physician in Juneau, and see that physician regularly for evaluations.
  Before returning to work, Employee should consult his treating physician about any medications he should use, and follow the physician's instructions.  Obviously, Employee should see his treating physician for evaluation and treatment if his pain increases due to his return to work, or if he feels he is unable to work due to pain.  We urge Employee to work on communicating effectively with his treating physician.


If Employee attempts to return to work and is unsuccessful, and if he believes he remains entitled to PTD compensation under the odd-lot doctrine, we will consider his failed attempt, and any other new evidence which becomes available as a result of that attempt, upon request for a hearing.  We retain jurisdiction over the issue of entitlement to PTD compensation.
 


We recognize that Employee believes, and has argued persuasively, that he is an odd-lot employee and entitled to PTD compensation now, regardless of his motivation, or lack thereof, to return to work.  We also recognize that Employee experiences a considerable amount of pain.  We note that none of his evaluators have concluded Employee was exaggerating his pain or malingering.  In addition, no "secondary gain" or psychological problems have been diagnosed, and Employee has not become addicted to pain medications or alcohol.  It is undisputed that Employee has consistently cooperated fully with the medical evaluations, physical therapy, and the reemployment plan through his graduation in May 1993.  Nevertheless, the law requires Employee to do everything possible to minimize his damages.  Employee asserts, of course, that he has done so.  However, Employee has failed to convince the examining physicians he is unable to work, and Defendants have asserted their right to have Employee demonstrate the sincerity of his efforts.


Because we have denied Employee's claim for PTD compensation, we must also deny his claim for attorney's fees and interest at this time.  AS 23.30.145(a); 8 AAC 45.142.


ORDER

1.  Employee's claim for PTD compensation, attorney's fees and interest is denied.  We retain jurisdiction over Employee's entitlement to PTD compensation.


2.  If Employee wishes to pursue the return-to-work option described, he should notify Defendants immediately, but not later than one week after the date of this decision.


3.  Defendants shall assist Employee with his return-to-work efforts as set out in this decision, or notify us within one week if they decline to do so.


Dated at Juneau, Alaska this 4th day of February, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                    


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley             


Nancy J. Ridgley, Member



 /s/ James G. Williams            


James G. Williams, Member



APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jay R. Scott, employee / applicant; v. Kake Tribal Logging & Timber Corp., employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case No. 9006133; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 4th day of February, 1997.



_________________________________

SNO

Susan N. Oldacres

�








     �Jennifer J. Scott and Employee have been married for about 22 years.  She has a masters degree and teaches elementary school when work is available, and when the income is needed.  (Jennifer Scott dep. at 6, 15.)


     �AS 23.30.041(p)(7) provides in pertinent part:  "'[R]emunerative employability' means having the skills that allow a worker to be compensated with wages or other earnings equivalent to at least 60 percent of the workers' gross hourly wages at the time of injury . . . ."  Also see AS 23.30.180(b), cited below.


     �This refers to a personality inventory, a commonly used psychological test.


     �Arachnoiditis is an inflammation of a membrane covering the spinal cord.  Dorland's Illustrated Medical Dictionary 118 (27th ed. 1988).


     �Dr. Krengel testified Arachnoiditis can be caused by scarring, an injection, a myelogram, surgery, etc., and that it was unlikely Employee would have arachnoiditis absent any back treatment or evaluation procedures.  The arachnoid symptoms are not usually related to any activity; "they're just there."  Mechanical symptoms arise from some activity and are caused by some mechanical problem such as arthritis or a herniated disc.  (Krengel dep. at 10-11.)


     �Dr. Krengel described Employee's behavior during physical examinations:  "He usually doesn't sit for much of the examination. He usually stands for much of it and moves around and then has to sit down for a few minutes and then gets back up and moves around, twists around now and then and bends over.  Things like that."  (Krengel dep. at 17-18.)


     �We note that although Dr. Krengel completed the PCE form as requested, he suggested that Employee's physical capacities be evaluated by a physical therapist.  As a consequence of that suggestion, which we consider the equivalent of a referral, Employee was evaluated by Ms. Humphrey.


     �If requested, we would then consider modifying this decision under AS 23.30.130(a) due to our mistake in determination of a fact.


     �We believe Dr. Brownsberger's qualifications and type of practice are suitable for this purpose.  However, we decline to make any recommendations.


     �We believe an unsuccessful attempt to return to work would constitute a change of condition, and a basis for our review and modification of this decision under AS 23.30.130(a).





