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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DONALD J. BONILLAS,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9426696

CARR-GOTTENSTEIN FOODS CO.,

)

(Self-insured)                     )
AWCB Decison No. 97-0031

               



)




Employer,


)
Filed with AWCB Anchorage 




  Defendant.

)
    February 5, 1997

___________________________________)


This matter was heard on December 18, 1996, in Anchorage, Alaska.  The employee was present and represented by attorney Charles W. Coe.  The employer was represented by attorney Shelby L. Nuenke-Davison.  The record closed at the conclusion of the hearing.


ISSUE

Whether the Reemployment Benefits Administrator (RBA) abused his discretion in determining that the employee is not eligible for reemployment benefits under AS 23.30.041.


STATEMENT OF PROCEEDINGS AND FACTS

A hearing was held originally in this matter on August 21, 1996.  We issued a decision and order on September 20, 1996
, in which we stated in part at page 8:



The final question, and the one that causes the most disagreement, is whether the job in question "exists in the market."  Ms. Linder asserts that no labor market exists in Anchorage for a juice setter.  We agree with Mr. Stone that Ms. Linder was mistaken in using this job description in conducting her market survey. . . . We agree with Mr. Stone's analysis leading to the conclusion that the labor market survey should have been performed based on the cook helper description because it best describes the majority of the work tasks of a juice bar clerk.  Further, we agree with his statement,  "Had the labor market survey  been used on the Cook Helper job, the results of the labor market would have shown that this occupation exists in the labor market."  Based on this evidence, we find that Ms. Linder used the wrong job description in conducting her labor market survey.


The case was remanded to the RBA to reconsider his determination that the employee was ineligible for reemployment benefits under AS 23.30.041.  In this endeavor, the RBA wrote Ms. Linder on October 15, 1996, and stated in part:


Regarding AS 23.30.041(f)(1), the Board found that Mr. Bonillas has medium duty physical capacities and that the wages offered to Mr. Bonillas were appropriate.  The last issue that the Board addressed is which job description best fit the job offered by the employer.  The employer persuaded the Board that Cook Helper was the best job title to be researched in the labor market as a job of Juice Bar Clerk.  Your job is to affirm that the job of Cook Helper is found to exist in the labor market.


In order to resolve the eligibility issue, I want you to do a labor market survey for Cook's Helper.  If you find that the job is found to exist in the labor [market] then Mr. Bonillas is not eligible for benefits.


By letter dated November 4, 1996, Ms. Linder stated to the RBA:


Attached is the labor market survey for cook's helper that you ordered.  Restaurants polled used the job title of Cook's helper and prep cook interchangeably.  After performing this survey, I do not feel comfortable saying the Mr. Bonillas can truly return to all aspects of work as a prep cook or cook's helper. . . . Thus, I find that there are cooks helpers and prep cooks in the labor market, although I still don't believe their job descriptions, alone, resemble the juice bar clerk.

(Emphasis in original).


In brief summary form, the jobs considered by Ms. Linder are described as follows:


1. Sourdough Mining Co.



Duties: Slice, dice vegetables, make salad mix coleslaw, clean after oneself.



Physical Demands: Lift 50 pounds frequently . . . no climbing or balancing, reaching on shelves to get shoulder-level items . . . . Some crouching, stooping, and bending; no kneeling or crawling.


2. Kenny Rogers Roaster



Duties: Cut veggies, portion & slice turkey, make  potato salad.



Physical Demands:  40-50 lbs pounds of lifting one time per day for potato salad. . . . Stooping, reaching, crouching to get supplies from shelf; no crawling or kneeling.


3.  Burger Jims



Duties: Mostly dishwashing, some deliveries.  Help prepare for lunch or when busy. Cleaning is general job.



Physical Demands:  Lifting is done when making deliveries.  Possibility of carrying foods, stuff upstairs 2X/day.  40 pounds maximum.


4. Sea Galley Restaurant



Duties: Need to learn to make 500 appetizers.  Salad bar preparation, sauce preparation, and making some desserts.



Physical Demands: A lot of lifting up to 70 pounds for pots of soup, box of shrimp, lettuce.  Climb and balance to get supplies.  Lots of stooping. . . . Kneeling too.  Very physical, requires good dexterity.


5. Red Robin



Duties: Rotating & putting away stock, inspecting produce and cutting, slicing and preparing it; makes sauces.  Lots of cleaning.



Physical Demands: 50 pound of lifting frequently for stock; ladders & step stools used to reach shelves require climbing and balancing. . . . Very little stooping, crouching, bending, crawling, or kneeling.


6. The Bar-B-Que Pit



Duties: Making sauces, cut veggies, perform cooking, prepare ribs & chicken, make spices, scrubs walls, floors, everything.



Physical Demands: 30 to 50 pounds of lifting 50 gallons of sauce, 30 pounds of ribs; . . . Also does maintenance so kneels, crouches, stoops, crawls if necessary, sometimes.


7. Corsair



Duties: Cleans dishes then prepare, peels, cut veggies, slices bread.



Physical Demands: 50 pounds of lifting frequently; bags of onions & pots of stock are examples. . . . Uses ladders & step stools for climbing & balancing often.  Stoops, crouches, kneels or crawls to clean or get food items.  Reaches to get food items.


8. The Greek Corner 



Duties: Washes dishes, slices vegetables & meat, "catch-all job."  Cleans a lot, i.e, floors.  Puts away food items.



Physical Demands: 20 pounds or more 3X/week when groceries are delivered.  No climbing or balancing, some reaching. . . . Some stooping, bending, crouching, crawling & kneeling when cleaning, i.e., to get to the grease trap.


9. Cattle Company



Duties: Prep food for volume.  Make sauces.  Lots of cleaning.  Dishwashing, mopping, wiping counters.  Cuts veggies.



Physical Demands: 50 pounds 5 gallon lifting requirement.


10. Elmers



Duties: Slices lettuce, veggies.  Brings in eggs.  Stocks front line.  Cleans walk-in freezer, floors, tables.



Physical Demands: 80 to 100 pounds of potatoes more than occasionally.  Climbs ladder to change light bulbs.  Stoops, crouches, crawls, or kneels when cleaning, i.e., under tables as well as reaching to lean.


11. California Roll



Duties: Cooks hamburgers, cleans, chops vaguest, drains oils, cleans grill, mops and clean kitchen.



Physical Demands: Must lift boxes upon delivery.  Must mop. . . . Stands all day.


12. Arctic Roadrunner



Duties: Helps out, slices veggies, dresses buns, uses fryers, preps onion rings and veggies.  Cleans, i.e., salad area, dishes and after lunch.



Physical Demands: Daily lifting at least 38 pounds, i.e., "liquid fryd," ketchup boxes.  Lifts stock when delivery 2X/day.  Climbs and balances to reach shelves, . . . stoops, crouches, kneels to get to shelves.  A lot of reaching.  No crawling. 


13. Leno Restaurant 



Duties: Cleans dishes, performs janitorial work; puts stock away.  Cuts veggies.  Checks food, invoices on deliveries.  Puts it away.



Physical Demands:  Frequent lifting up to 75 pounds. . . . Reaches, climbs and balances to get tall shelves.  Changes light bulbs. . . .  Bends, crouches, kneels to reach.  Back of fridge and stuff under the sink.  No crawling.


By letter dated November 22, 1996, the RBA advised the employee that he had determined that the employee was not eligible for reemployment benefits.  He gave his reasons as:


The evaluating rehabilitation specialist's recommendations in the evaluating rehabilitation specialist's addendum report dated November 4, 1996.  The labor market survey shows that the job of cook helper is found to exist in the labor market.  Per Board Decision No. 96-0397 you are found not eligible for benefits.  Your employer has offered you a job that is within your physical capacities, the wages match or exceed 75% of you gross hourly wage at the time of injury and the job of Cook Helper is found to exist in the labor market.  For these reasons you are found not eligible for benefits per AS 23.30.041(f)(1).


On November 26, 1996, the employee filed an Application for Adjustment of Claim requesting our review of the RBA's November 22, 1996 determination.


On December 16, 1996, Ms. Linder wrote to Stan R. Throckmorton, D.C., and requested that he review an attached job description for a stand-alone cook's helper as described in the    United States Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles (SCODDOT).  Under SCODDOT this job description is designated 318.687-010 COOKEE; COOK HELPER; KITCHEN HAND; KITCHEN PORTER; KITCHEN RUNNER.  On December 17, 1996, Dr. Throckmorton advised Ms. Linder that the employee did not have the physical capacities to perform the duties as described in the SCODDOT for a stand-alone cook's helper. The doctor objected to the requirement that the  employee was required to sweep and mop floors.


Also on December 17, 1996, Ms. Linder wrote to Dr. Throckmorton stating in part:


I presented to you the wrong job description yesterday.  Attached is the job description which represents the stand-alone cook's helper.  Please determine if Mr. Bonillas could, as a result of his workers' compensation injury, perform this work in the general labor market. . . .

The job description submitted to Dr. Throckmorton this time was designated under SCODDOT as 317.687-010.  COOK HELPER (hotel & restaurant).


On December 17, 1996, Dr. Throckmorton responded to Ms. Linder's latest inquiry.  He said that the employee could "do duties outlined in 317.687-010. 


At the hearing, Ms. Linder testified that she had made a mistake in conducting her labor market survey using the SCODDOT 318.687-010.  She acknowledged that the survey should have been based on SCODDOT 317.687.010.  Because her labor market survey was based on the wrong job description, Ms. Linder considered it invalid.


Also testifying at the hearing was Mr. Stone.  He stated, as he did at the August 21, 1996 hearing, that doing a labor market survey using the Cook Helper 317.687.010 description, would show that this occupation exists in the labor market.  In fact, Mr. Stone went over the duties and physical demands of the jobs Ms. Linder provided Dr. Throckmorton using the 318.687-010 and found many that were, in essence, 317.687-010 jobs.  Specifically, Mr. Stone said the jobs at the following establishments were in the 317.687-010 category: Sourdough Mining, Kenny Rogers, Sea Galley,  The Bar-B-Que, Elmers, California Roll, and Arctic Roadrunner.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As noted in our previous decision and order, the employer has offered the injured worker a modified job. Accordingly, AS 23.30.041(f) applies.  It reads:


(f) An employee is not eligible for reemployment benefits if 



(1) the employer offers employment within the employee's predicted post-injury physical capacities at a wage equivalent to . . . 75 percent of the worker's gross hourly wages at the time of injury . . . , and the employment prepares the employee to be employable in other jobs that exist in the market.;


In the first decision and order we found that the employee made a prima facie case that the position of juice bar clerk was not a valid offer by the employer.  (AS 23.30.120(a)).  Therefore, the presumption attached to the employee's claim.   Next, in determining whether the employer had come forward with substantial evidence to overcome the presumption, we found: (1)  the offered employment was within the employee's predicted post-injury physical capacities; and (2) the offered employment was equivalent to 75 percent of the employee's gross hourly wages at the time of injury.  In addressing the third question of whether a labor market existed for the offered employment, we found that we did not have the proper evidence before us to decide the question.  Accordingly, we  remanded the issue to the RBA for further consideration.


From the most recent hearing, we now have additional facts upon which to base our determination.  Dr. Throckmorton stated that the employee has the physical capacities to do jobs described under SCODDOT 317.687.010 COOK HELPER.  We find, based on Stone's experience and training, that many jobs exist in the labor market designated 317.687-010.  As noted at the hearing, many of the jobs Ms. Linder used in her labor market survey designated as 318.687-010 are the same as or close to the jobs designated 317.687-010 and within the employee's physical capabilities.  Based on this evidence, we find that a labor market exists for the employment offered to the employee by the employer.


Since we have found that the (1) offered employment is within the employee's predicted post-injury physical capacities; (2) offered employment is equivalent to 75 percent of the employee's gross hourly wages at the time of injury; and (3) a labor market exists for the employment offered to the employee by the employer,

we find that the employer has come forward with substantial evidence to rebut the presumption.


The final question is whether the employee has proven all elements of his claim by a preponderance of the evidence.  In comparing the evidence which raised the presumption with the evidence offered to overcome it by substantial evidence, we find the employee has not carried his burden of proof in this regard.


Based on these findings, we conclude that the RBA did not abuse his discretion in finding the employee ineligible for reemployment benefits under AS 23.30.041.


ORDER

The employee's claim for reemployment benefits under AS 23.30.041 is denied and dismissed.


Dated at Anchorage, Alaska this 5th day of February, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf       


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald J. Bonillas, employee / applicant; v. Carr-Gottestein Food Co., employer; (self-insured) / defendant; Case No.9426696; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of February, 1997.

                             _________________________________

                             Brady D. Jackson III, Clerk
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�








     � Bonillas v. Carr-Gottestein Food Co., AWCB Decision No. 96-0397 (September 20, 1996).  The statements of fact and law set forth in that decision and order are incorporated by reference into this decision and order.  For a complete understanding of the current dispute, the previous decision and order must be consulted.  





