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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SHIRLEY VINCENT,



)








)




Employee,


)




  Applicant,

)
ERRATA 








)



v.




)
AWCB Case No. 8907943








)

STATE OF ALASKA,



)
AWCB Decision No. 97-0041

(Self-insured)




)








)
Filed with AWCB Anchorage




Employer,


)
    February 14, 1997




  Defendant.

)

___________________________________)


The Decision and Order issued February 14, 1997 contains an error and should be corrected as follows:  


Page 1 of the Order, lists the AWCB Decision Number as "94-0041."   The correct AWCB Decision Number is 97-0041.  


Dated at Anchorage, Alaska this 14th day of February, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/ S.T. Hagedorn             


S. T. Hagedorn, Member



 /s/ Shawn Pierre              


Shawn Pierre, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Errata in the matter of Shirley Vincent, employee / applicant; v. State of Alaska (self-insured), employer/ defendant; Case No. 8907943; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of February, 1997.



                                     

Mary E. Malette, Clerk

SHIRLEY VINCENT,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB CASE No. 8907943

STATE OF ALASKA,
)

(Self-insured)
)
AWCB Decision No. 94-0041



)


Employer,
)
Filed with AWCB Anchorage 


  Defendant.
)
    February 14, 1997

___________________________________)


We heard the employee's claim for benefits on January 16, 1997 in Anchorage, Alaska.  The employee was present and represented herself.  Attorney Patricia Shake represents the employer.  We closed the record at the hearing's conclusion.


ISSUES

1.  Whether the employee is entitled to temporary total disability (TTD) benefits.


2. Whether the employee is entitled to permanent partial impairment (PPI) benefits. 


3.  Whether the employee is entitled to past and future medical benefits.


SUMMARY OF THE EVIDENCE

The parties do not dispute that on April 18, 1989 the employee smashed her toe while in the scope and course of employment with the employer.  On April 25, 1989 she sought treatment with Richard Strohmeyer, M.D. Dr. Strohmeyer's report for that examination stated:


Historically Shirley was here in June 1988 for hallux valgus and hallux rigidus on the right side.
  Her symptoms have been pretty well alleviated, however, approximately a week ago she dropped a file cabinet which hit her toe.  This occurred at work.  It hurt a lot that day and at night it swelled.  She says now it hurts to walk.  She says there is a difference in the type of swelling she has around the toe.  She has a bunion which she knew about from before but says the shape of the bunion has changed. 


OBJECTIVE: Examination shows hallux valgus and metatarsus primus varus.  She has a good range of motion in the toe.  There is tenderness around the entire MP joint.  The x-rays taken today show no fracture.  There is hallux rigidus which was noted before and has not changed substantially.

On October 10, 1989 the employee sought treatment with Gary Wilson, D.P.M.  Dr. Wilson stated the following:


Patient was seen today, she stated that she has a painful right large toe joint.  Frequently painful when walking, and the joint is bumpy.  She dropped a filing cabinet on her foot on 4-18-89.  She saw Dr. Strohmeyer who x-rayed the foot and said nothing was different from previous x-rays, when he diagnosed arthritis a year ago.  She was told to take motrin for arthritis.  Also, has taken indocin and niacin for her back.  Nothing helps her toe.  Has arthritis in her toe, denied allergies, takes anasaid two times a day and xanax for shoulder muscles.  At times can not bend toe and does it manually.


Examination reveals hallux limitis of the right first metatarsal phalangeal joint.  There is a limited range o motion and its painful to palpate the joint.  She has adequate vascular status plus four dorsalis pedis posterior pulse and adequate muscle strength.  X-rays were taken and reveals a dorsal spurring of the metatarsal head and an adaption and narrowing of the joint space.  At this time it was recommended that she have a decompression osteotomy.  A procedure like this should alleviate the symptoms and also might allow her not to progress to an advanced joint disease and silastic implant.

(Wilson October 31, 1989 report). 


In a November 10, 1989 report, Dr. Wilson stated the following: "I feel that it is incorrect to say that the industrial injury of 4/18/89 caused the problem, but I do think the hit directly enhanced and made the problem much worse." 


For personal nonmedical reasons, the employee chose to wait for further medical treatment.  On October 31, 1994 she was examined again by Dr. Wilson, who opined the following regarding that visit:


Mrs. Vincent hasn't been seen since 10, October 1989.  She injured her foot by dropping a filing cabinet on it.  Patient states problem went away and returned one year ago.  It's been getting worse. . . .


The diagnosis is Hallux Limitus with limited range of motion of the joint.  X-rays were taken and it is recommended that the patient follow through with originally planned decompression osteotomy.

(Wilson October 31, 1994 report).


On November 15, 1994 the employer controverted payment of all medical costs related to the employee's toe condition.  On December 16, 1994, Dr. Wilson performed a decompression osteotomy on the employee's right great toe.  


In his February 20, 1995 report Dr. Wilson opined:


Although there are other causes for Hallux Limitus such as osteo-arthritis and abnormal foot structure, it has been in my experience that direct trauma to the great toe metatarsal phalangeal joint, is one of the major causes of this condition.  This has also been substantiated in the literature.  McMaster,  after reviewing seven patients implicated characteristic chondral and sub-chondral lesions of the first metatarsal head as resulting in limited dorsal flexion.  He suggested a traumatic etiology acute of chronic producing these characteristic lesions.  


At the request of the employer, Michael Armstrong, M.D., examined the employee.  Dr. Armstrong opined that the employee's 1994 surgery was not the result of her 1989 work-related injury:  


[S]he had evidence of osteoarthritis in 1988, and that over the next seven years the symptoms and X-ray findings progressed in a way which would be considered typical for osteoarthritis involving that joint.  The injury in 1989 seemed to have been self-limited primarily because symptoms of diffuse swelling and pain of the toe resolved in 1989 and 1990.  And what was observed by subsequent X-rays in 1995, and comparing all the films for 1988, 1989 and 1995, demonstrated gradual, natural progression of this osteoarthritic process as we would typically see in a case without a specific injury. . . . The injuries which occur to joints that have been associated with what we call traumatic arthritis also in the area of degenerative arthritis typically involve a fracture of the bone and disruption of the cartilage, so there's actually a crack in the cartilage, if you will, and almost always is associated with a bony fracture.  And there was no evidence of a bony fracture of the big toe from the films which I reviewed.

(Armstrong depo at 15-16).


The employee now requests TTD and medical costs relating to her 1994 surgery.  She requests we postpone any decision on PPI benefits until she can be rated by a doctor of her choice.  The employee argues she should receive these benefits because the 1994 surgery was a result of the 1989 work-related injury.  


The employer argues that the 1994 surgery is not related to the 1989 work-related injury.  Because there is no causal connection between the injury and the surgery, the employee should not receive any workers' compensation benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


AS 23.30.110(g) provides:  


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.


AS 23.30.095(k) and AS 23.30.110(g) provides that we may, in our discretion, order a second independent medical evaluation (SIME) in disputes involving causation and necessity of treatment.  (Moore v. K & L Plumbing and Heating, AWCB Decision No. 95-0095 (April 10, 1995);  Gilmore v. Stanley Smith Security, AWCB Decision No. 92-0203 (August 19, 1992)).  Under AS 23.30.110(g), we may order the employee to submit to an examination whether or not a dispute exists.  In the case before us the parties have presented records regarding the employee's disability.  We find the testimony of Drs. Armstrong and Wilson is contradictory regarding the cause of the employee's condition and treatment for that condition.  Further, we find the employee's best interests mandate an SIME.  Accordingly, we conclude an SIME is appropriate. 


To avoid delay, we refer this matter to the attention of the Workers' Compensation Officer Cathy Gaal in Anchorage.  We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  We find a physician with a specialty in podiatry should perform the SIME.  Because we do not have a physician on our list that specializes in podiatry, each party may submit the names, addresses, and credentials of three podiatrists to perform this examination. We will then select a doctor qualified to perform the SIME.  8 AAC 45.092.  We direct the parties to submit their lists within 15 days of the date of this decision.  If the parties wish, they may also submit a list of no more than five questions they would like us to consider asking the independent examiner.  The requested information shall be directed to Ms. Gaal in our Anchorage office.


We further direct the employer to make two copies of all the medical reports in its possession related to this case.  The copies are to be placed in two bound volumes in chronological order, from oldest to newest, each page numbered consecutively.  


Within 15 days after the date of this decision, the employer must serve the copies upon the employee.  The employee must review the copies of the medical records within ten days after being served.  The employee must make sure all medical reports have been copied.  Within ten days after the employee is served with copies of the medical records, the employee must file the medical records with us together with an affidavit that she has reviewed the copies and they are complete.


After receiving the copies of the medical records, we will send the copies, together with a copy of this decision, to the physician we select to perform the SIME.  We retain jurisdiction over the employee's claim pending receipt of the SIME report.  


ORDER

The employee shall submit to a medical examination in accordance with this decision.  The parties shall proceed in accordance with this interlocutory decision and order.


Dated at Anchorage, Alaska this 14th day of February, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna              


Patricia Huna, 



Designated Chairman



 /s/ S. T. Hagedorn             


S. T. Hagedorn, Member



 /s/ Harriet Lawlor             


Harriet Lawlor, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Shirley Vincent, employee / applicant; v. State of Alaska (self-insured), employer/ defendant; Case No. 8907943; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of February, 1997.

                             _________________________________

                             Mary E. Malette, Clerk
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�








     � On June 24, 1988 Dr. Strohmeyer diagnosed the employee with "mild hallux valgus and degenerative arthritis, right great toe."


     �If copies of the medical record prepared by the employer are not complete when reviewed, the employee must supplement the medical records.  The supplemental medical records must be placed in two bound volumes with the pages numbered consecutively.  The employee shall file the supplemental medical records in two bound volumes with us and serve a copy upon the employer.  The employee should contact Workers' Compensation Officer Cathy Gaal in the Anchorage office if she has any questions.    





