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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BODHMATI OLIVER,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9019374

OUR LADY OF COMPASSION CARE CENTER,)








)
AWCB Decision No. 97-0042




Employer,


)








)
Filed with AWCB Anchorage



and




)
    February 18, 1997








)

AETNA CASUALTY & SURETY,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


This matter was heard on December 5, 1996, in Anchorage, Alaska. Attorney Charles W. Coe represented the employee who participated telephonically. Attorney Allen E. Tesche represented the employer and it insurer.  The record was left open for post-hearing briefs.  The record closed on January 16, 1997, the first we met after the briefs were submitted.


ISSUE

Whether the employee contracted Staphylococcus aureus coagulase positive (Staph aureus) from her employment with the employer.


STATEMENT OF THE EVIDENCE

The employee, a certified nurse's assistant, stared working for the employer on June 19, 1989.  She testified that in March 1991, she started getting a red itchy rash all over her body.  She testified the associated bumps where filled with pus and caused her considerable pain.  The employee said the rash would clear up after five to six days and then would return after four or five days.  A variety of non-infectious skin conditions were diagnosed.  At the employer's request, the employee was seen by Scott Mackie, M.D.  The doctor found no rash, but did find non-infectious atopic dermatitis.  On May 21, 1991, the employee filed a Report of Occupational Injury or Illness in which she described her condition as "rash on arms & stomach. Saw Dr. on 4-9-91, Dermatitis Atopic."  
The employee stated she started treating with Michael F. Bierne, M.D., and his physician's assistant (PA) Ken Ryther in June 1991.  She said Dr. Bierne and PA Ryther did some testing and told her not return to work with the employer.  On June 20, 1991, PA Ryther excused the employee from work.  The employer accepted the employee's claim and started temporary total disability benefits.  According to PA Ryther, a left shoulder furuncle was cultured positive for Staph aureus on June 21, 1991.  Nose culture tests by PA Ryther on June 25, 1991 showed negative Staph aureus.  PA Ryther did another nose culture on September 10, 1991, which yielded coagulase negative Staphylococcus.  On September 19, 1991, the employer terminated her employment with the employer.


At the employer's request, the employee was seen and evaluated by Burton Janis, M.D., a specialist in infectious diseases, on March 2, 1992.  In his March 2, 1992 report, the doctor stated:


At this present time it is impossible for me to say what kind of skin lesions are present on Mrs. Oliver because I don't really see any.  The story that I glean from the records and from her sounds more like a story of a person that has recurrent staphylococcal infections, whether they are associated with coag-negative or coag-positive staphylococci.  This syndrome of recurrent staphylococcal infections of the skin is seen in the absence of any occupational exposure . . . At any rate, I see poor documentation of what has been going on with Mrs. Oliver in the past and in order to say that she is still bothered by such condition, I would like to see better documentation of her recurrent skin infections and whether she does have some degree of underlying allergic diathesis, such as atopic dermatitis. . . .


So, in essence, right now I can't say for sure that Mrs. Oliver has this syndrome of recurrent staphylococcal skin  infections, but I think this may well be the case. . . .


On September 21, 1992, Dr. Janis issued a second report in which he stated in part:


It looks like Mrs. Oliver continues to have a recurrent eruption on her skin and it is of questionable cause.  It also sounds like she may, indeed, have an allergic diathesis going on. . . . She did have an elevated 10E level and this a level that one might expect to see in someone that has an allegeic diathesis.  It is not a level that one might expect to see in people that have recurrent Staphylococcus aureus infections. . . .


At the employer's request, Dr. Janis was asked to perform an independent medical evaluation (IME) of the employee on July 13, 1992.  After the IME was performed, Dr. Janis, on July 2, 1992, responed to a number of questions posed by the employer.  The relevant responses can be summarized as follows:


-- Diagnosis: Recurrent boils on the skin and possible allergic diathesis.


-- No further medical is necessary for treatment.


-- The employee's condition is not directly related to her exposure to the environment at the employer's work place.


-- The employee has been medically stable since September 21, 1992 or before.


-- The employee's skin problems are no work-related.


-- The employee is not a staphylococcus aureus carrier.


-- The employee can return to working as a nursing assistant.


-- The employee did not sustain a permanent impairment as a result of her skin condition.


At the employer's request, the employee was examined and evaluated by Paul P. Roberts, M.D., a specialist in infectious diseases on January 25, 1994.  In his report, he diagnosed:


History of recurring skin infections of uncertain type or cause.  Her description of the lesions as primarily pruritic does not particularly suggest staph . . . .

The doctor went on to state:


[I] do not think it is possible in retrospect to identify her employment as the probable cause of her recurrent skin eruptions, . . . . I could not, then identify her employment as a substantial factor in bringing about the condition.


Dr. Roberts believed that none of the employee's conditions  brought about permanent impairments.  He concluded his report by saying he could see no medical reason to restrict the employee from her prior employment as a nurse's assistant.


Since there were medical disputes between Dr. Bierne, the employee's attending physician, and Drs. Janis and Roberts, the employer's independent medical evaluators, regarding determinations of causation, medical stability, degree of impairment, the amount and efficacy of the continuance of or necessity of treatment, and compensability, we had Elaine C. Jong, M.D., a specialist in infectious diseases, perform a second independent medical evaluation of the employee under AS 23.30.095(k).


In her report issued on June 15, 1994, Dr. Jong stated:


Assessment:


1.& 2.   Diagnosis:

              Recurrent skin infections



a) Medically stable on 11/19/91



b) No recommended treatment



c) No work restrictions


3. On a more probable than not basis, Mrs. Oliver does not have an infectious condition today, which was brought about by her  employment with Our Lady of Compassion Care Center.


4.  There is no degree of impairment that I would assign.


In her deposition taken on August 5, 1996, Dr. Jong testified that Dr. Bierne and PA Ryther had no scientific basis to give the employee the diagnosis of recurrent Staph a infection.  (Dr. Jong dep. at 22).  She also stated: "it's so obvious that until [Ms. Oliver]. . . got to the infectious disease specialist, that her diagnoses were not accurate."  (Id. at 24).  The doctor also explained that Dr. Bierne gave the employee antibiotic treatment inappropriately and that such treatment was not justified by his diagnosis. 


At the December 5, 1996 hearing, Dr. Bierne testified that he was a certified pathologist with a great deal of experience in laboratory medicine and working with infectious diseases, although he now focuses on family medicine and general practice.  The doctor stated that from the crops of small pustules that he saw on the employee's body in 1991 he diagnosed Staph aureus, and prescribed  antibiotics for the employee and recommended she stay away from the employer's premises.  Dr. Bierne testified that, in his opinion,  the employee's condition is related to her working with the employer.  The doctor acknowledged that a specialist in infectious diseases would be more knowledgeable regarding the employee's condition.  However, he said his experience in the area gave him the requisite knowledge to deal with the employee's condition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Under the Alaska Workers' Compensation Act, there is a presumption of compensability. AS 23.30.120(a) provides in pertinent part:  "In a proceeding  for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Board, 880 P2d 1051, 1054 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991)).  In Childs v. Cooper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated that "[i]f medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


"Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Wolfer at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded the doctor's testimony must take place after a determination of whether the presumption had been overcome.  Norcon at 1554.  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 § 1(b).


In applying this analysis to the facts in this case, the first question is whether the employee has established the requisite preliminary link between working for the employer and the condition of Staph aureus.  Based on Dr. Bierne's opinion that such a relationship exists, we find the preliminary link has been established and, accordingly, the presumption of compensability attaches to the employee's claim.


The next question is whether the employer has come forward with substantial evidence to rebut the presumption.  Based on the opinions of Drs. Janis, Roberts, and Jong, we find that the employer has met its burden of proof in this regard.  These three  physicians, all infectious disease specialists, concur that the employee did not contract Staph aureus while working for the employer.  Since the employer has met its burden of proof, the presumption of compensability drops out.


The final question is whether the employee has proven all elements of her claim by a preponderance of the evidence.  Based upon all the evidence, we find that the employee has not carried her burden of proof.  While we acknowledge that Dr. Bierne has some experience with infectious diseases, we are more persuaded by the findings and opinions of Drs. Janis, Roberts, and Jong.  Based on his limited experience and training with infectious disease, we accord little weight to Dr. Bierne's diagnosis of work-related Staph aureus.  We accord greater weight to the opinions of Drs. Janis, Roberts, and Jong. These three specialists in infectious diseases took histories, examined the employee, and reviewed the employee's medical records.  From these sources, they found absolutely no relationship between the employee's employment with the employer and a Staph aureus infection.  They believe the employee would have had some skin condition whether she worked for the employer or not.  Based on these facts, we find the employee did not contract Staph aureus while working for the employer.  Accordingly, we conclude the employee's claim must be denied and dismissed.


ORDER

The employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this 18th day of February, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder         


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn             


S. T. Hagedorn, Member



 /s/ Patricia A. Vollendorf    


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bodhmati Oliver, employee / applicant; v. Our Lady of Compassion Care Center, employer; and Aetna Casualty & Surety, insurer / defendants; Case No. 9019374; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of February, 1997.

                             _________________________________

                             Mary E. Malette, Clerk
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