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PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DANNY W. FERREN,



)








)




Employee,


)
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)
ERRATA SHEET
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)








)
AWCB CASE No. 9103146

KLAWOC TIMBER ALASKA,


)








)
AWCB Decision No. 97-0046




Employer,


)








)
Filed with AWCB Juneau



and




)
February 26, 1997








)

ALASKA TIMBER INSURANCE EXCHANGE,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


Decision and Order No. 97-0046 dated 26 February 1997 contains an error which should be corrected.  


Endnote No. 3, which relates to the text of the decision at page 10, and is found at page 23, states:  "Curiously, Insurer has reported paying only $1,448.73 in medical benefits, although Dr. Leung performed back surgery in April 1991."


The correct amount of medical benefits paid by Insurer was $14,448.73, an amount which is neither curious nor noteworthy.  The body of the endnote, found at page 23, should be changed to the following:  "Based on Insurer's 1991 Annual Report, Insurer paid $14,448.73 in medical benefits."


Please attach this Errata sheet to the original decision and order you received.


Dated at Juneau, Alaska this 4th day of April, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                  


Lawson N. Lair, 



Designated Chairman


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Danny W. Ferren, employee / applicant; v. Klawoc Timber Alaska, employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case No. 9103146; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 4th day of April, 1997.

                             _________________________________


                   Susan N. Oldacres
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The Decision and Order issued February 26, 1997 contains an error and should be corrected as follows:


Page 1 of the Decision, incorrectly lists the AWCB Decision Number as "96-0046".  The correct AWCB Decision Number is 97-0046.


Dated at Juneau, Alaska this 3rd day of March, 1997.




ALASKA WORKERS' COMPENSATION BOARD




 /s/ L.N. Lair              



Lawson N. Lair, 




Designated Chairman


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Danny W. Ferren, employee / applicant; v. Klawock Timber Alaska, employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case No. 9103146; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 3rd day of March, 1997.
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We met in Juneau on 7 January 1997 to hear Employee's claim for disability compensation, medical and related transportation costs, reemployment benefits, a 25-percent penalty, interest, and attorney's fees and costs.  Employee is represented by attorney Robert A. Rehbock.  Defendants are represented by attorney BethAnn Boudah Chapman.


We began this hearing late in afternoon on 7 January 1997.  We continued the hearing to an unspecified later date after hearing  the parties' opening statements and the testimony of Employee and Mrs. Ferren.  We resumed the hearing on 13 January 1997, and finally heard the last of the testimony on 14 January 1997.  The parties agreed to submit their closing arguments in writing.  They were received on 27 January 1997, and we deemed the record closed on that date.


ISSUES

Is Employee's disability beginning in July 1995 the result of his February 1991 work-related injury? 


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a 43 year-old laborer and fisherman.  He sustained a neck and shoulder injury in 1978 when he was hit in the upper back by a log.  The treatment was ineffective, and Employee's complaints were thought to be out of proportion to his injury.  In September 1981 he reported pain in his lower lumbar spine, and arthritic involvement was found on x-rays.  (Report of Richard F. Berg, M.D., 17 September 1981).  Employee's history also includes ongoing legal and addiction problems.


On 15 February 1991 Employee injured his back when he slipped on a walkway while pulling wood off a green chain.    


Employee saw a doctor in Craig who referred him to James B. Kullbom, M.D., an orthopedist in Ketchikan.  Employee denied previous back problems.  (Kullbom report, 19 March 1991.)


A very large extruded disc was found at L4-5 which severely compromised the L5 nerve roots bilaterally.  (Z.L. Hendricks Radiology Report, 4 April 1991.)  


On 10 April 1991 Employee was referred to Kenneth Y. K. Leung, M.D., an orthopedic surgeon in Seattle.  Due to the severity of his condition, Dr. Leung performed surgery, a microdiscectomy at L4-5 on the right, the next day.  (Leung, Surgery Report, 11 April 1991.)


Employee was followed after the surgery by Dr. Kullbom.  Employee's pain was reduced, but he continued to have weakness and numbness in his right leg.  (Kullbom letter, 2 May 1991.)  The leg problems were due to impairment of the L4-5 nerve root on the right.  (Kullbom chart note, 10 June 1991.)


Employee was deposed on 14 August 1996.  He testified that after the 1991 injury he worked intermittently commercial fishing, and cutting and selling firewood.  (Employee dep. at 16-17.)  He also worked falling trees for a few days, cleared brush, dug clams, and harvested mussels.  He earned between $300 and $1,500 per year.  (Id. at 19-24.)


Employee testified that in June 1995
 he was working in the engine compartment of his flat bottomed "cabin skiff" when he turned "to get up and my back popped and I went down."  (Id. at 24.)  This incident is the basis of Employee's claim of entitlement to additional workers' compensation benefits related to his 1991 work-related injury.


Employee was seen by his local physician and referred for evaluation.  Paul L. Eneboe, M.D., a neurologist, saw Employee and noted "somewhat inconsistent," but positive neurological findings.  (Eneboe report, 20 July 1995.)  


Employee was eventually referred to Davis C. Peterson, M.D., an Anchorage orthopedic surgeon, for evaluation of his low-back and left-leg pain.  Dr. Peterson diagnosed acute low-back pain with questionable radiculitis of the left leg, and reported an inconsistent examination with "obvious functional elements."  (Peterson chart note, 27 July 1995.)


Dr. Peterson referred Employee to Robert J. Fu, M.D., for electro-diagnostic testing of Employee's left leg.  Employee reported owning a commercial fishing boat which he had been operating until 1995.  Employee told Dr. Fu:  "at the end of June, 1995, he woke up one morning with the sudden onset of severe back pain."  Dr. FU reported:  "In spite of Mr. Ferren's having nonspecific complaints in the left leg and of his unusual gait and posturing, he does have radiculopathy affecting the left leg which would account for his recent onset of severe pain."  (Fu letter, 28 September 1995.)


Dr. Peterson decided to perform a microdiscectomy at L4-5 for a presumed recurrent herniated nucleus pulposus.  He stated:  "I believe that because this is correlated with the same surgical level, it is a recurrence and can be considered part of his previous claim and surgery."  (Peterson chart note, 17 October 1995.)


Dr. Peterson performed a microdiscectomy at L4-5 with a left foraminotomy on 20 October 1995.  (Peterson, Surgery Report, 20 October 1995.)


Insurer controverted all benefits on 14 November 1995 on the grounds Employee's 1991 injury was a herniated disc at L4-5 right, and his current condition is a herniated disc at L4-5 left.  Ms. Chapman controverted all benefits again on 20 March 1996.


In response, Dr. Peterson wrote a letter in which he states: 


As previously stated, this gentleman's current disc surgery is at the same level as his previous surgery and I would certainly regard this as a continuation of his previous medical problem, as his prior claim led to the requirement for surgery and he has had continued degeneration and recurrent herniated nucleus pulposus.  I do not think there should be much controversy regarding this.

(Peterson letter, 16 November 1995.)


Mr. Rehbock entered his appearance on 23 February 1996 and filed an Application for Adjustment of Claim for Employee the same day.  Employee requested temporary total disability (TTD) compensation from 17 July 1995 and continuing, permanent total disability (PTD) compensation,
 permanent partial impairment (PPI) compensation, medical and related transportation costs, an eligibility evaluation for reemployment benefits, a 25-percent penalty, and attorney's fees and costs.


Dr. Peterson was deposed on 15 August 1996 and asked about the importance of Employee's L4-5 surgery in 1991 being on the right side of the disc, and Employee's 1995 symptoms and surgery being on the left side.  He testified:


Q.  [D]oes it make a difference in deciding whether it is -- the second herniated disk is related to the 1991 injury?


A.  Well, considering that whatever injury led to his initial herniation started a cascading effect, essentially.  Once the disk is operated on it continues to degenerate.  And there is [a] five percent risk of reherniation in that level.


. . . .


A.  [T]he reports vary, but it's roughly five percent.  People who have a disk herniation who have an incision will have a recurrent herniation at the same level.


Q.  And can that just happen?  Or does it have to take a traumatic event?


A.  It can be very spontaneous.  Doesn't necessarily require trauma.


. . . .


Almost anything could really cause a disk to herniate.  The underlying process is degenerative.  And sometimes it could be nothing, a cough or sneeze or twist, or whatever can cause that.  So the underlying process, though, is largely degenerative.


. . . .


All I can say is that a disk that's degenerative tends to progress with time.  A surgically operated disk will often progress a little faster.  The expected result from somebody who's had a degenerative disc with surgery is to have recurrent pain episodes.  It's atypical . . . to have chronic radiculopathy or chronic pain, unless they had some damage to the nerve root.  But the fact that he got better and then got worse again suggests that he's had some ongoing process . . . .


(Id. at 48-54.)


After his deposition, Dr. Peterson wrote that Employee needs a "comprehensive pain management program including back rehabilitation and probably psychosocial evaluation as well.  He has been identified as having an alcoholism problem which I think should be handled at the same time rather than sequentially."  (Peterson letter, 16 August 1996.)


Defendants referred Employee's medical records to Gerald P. Keane, M.D., a California physical medicine and rehabilitation physician.  Dr. Keane reviewed the records and reported:  


In my opinion, Mr. Ferren's 1991 work injury would not be considered at this time a substantial factor contributing to his 1995 onset of symptoms.  The records are clear that his symptoms began after working on a boat in approximately July 1995.  The kinds of activities, for example, that are described by Dr. Eneboe in his report of 7/20/95 are the kinds of  things that in and of themselves could easily injure someone's back.

(Keane letter, 4 November 1996.)


Dr. Keane also mentioned the inconsistent results obtained on Employee's previous physical examination, Employee's addiction, social, and psychological problems, and other risk factors for chronic pain such as secondary gain.  Dr. Keane's conclusions are also based on the fact that the surgery in 1991 was in the right side, and that Employee's current symptoms are primarily on the left side.


Dr. Keane found Employee was medically stable, and was probably medically stable when he saw Dr. Peterson on 2 April 1996.  He found Employee had no ratable PPI in addition to the 1991 impairment, because the 1995 injury is not work-related.  He also concluded Employee can safely perform light to medium-duty work.


Dr. Peterson saw Employee again in December 1996.  His assessment of Employee was:  "No change in symptomatic complaints.  Question chronic left leg radiculopathy post micro-diskectomy."  He concluded he was unable to rate Employee's PPI as he had been requested to do, because Employee's responses on examination were unreliable due to secondary gain issues influencing Employee's responses.  (Peterson report, 17 December 1996.)


Subsequent to his deposition, Dr. Peterson reviewed Employee's medical records, including Dr. Leung's records of Employee's surgery, and Dr. Keane's report.  At hearing, Dr. Peterson testified those records and reports did not change his opinions.  He testified degenerative disc disease (DDD) means wear and tear of the discs and the breakdown of disc material which comes with "progressive aging."  He testified that disc surgery such as Employee underwent can accelerate the degeneration of the disc.  He repeated his deposition testimony that the risk of reherniation at the same level is about five percent, which is substantially greater than the risk of herniation if there had been no surgery.  Concerning Dr. Keane's conclusion about the importance of Employee's reherniation being on the left side, Dr. Peterson testified:  "It is not unusual with degenerative discs to herniate on either side or both sides simultaneously, or in stages."  


Dr. Peterson testified he disagreed with Dr. Keane's conclusion that there is any significance to the fact that at the time of the 1995 surgery, Employee's disc was found to be bulging, and not herniated.  He stated that "a herniated disc may be contained, extruded, or sequestered, depending on the stage of involvement, and how much it takes to cause root symptoms, so I don't find any real significance in that."


Concerning Dr. Keane's reliance on "inconsistencies" in Employee's presentation of symptoms as a basis for concluding the 1995 incident is not related to the 1991 injury, Dr. Peterson testified Employee's complaints were consistent, but his presentation showed evidence of symptom amplification and exaggeration, indicating that "psycho-social" factors are involved.  Dr. Peterson stated that even assuming Employee's complaints and behavior was intentional and manipulative, that would not affect his opinion about causation.  Dr. Peterson said he was well aware of Employee's manipulative behavior and only performed surgery based on the positive EMG performed by Dr. Fu.


Concerning a PPI rating of Employee's condition, Dr. Peterson testified that because of the symptom amplification, an EMG is needed to determine if Employee has any residual radiculopathy, which needs to be included in Employee's rating.  An EMG may also indicate Employee is not medically stable due to the need for additional surgery, he said.  Dr. Peterson testified he performs between 100 and 150 surgeries per year similar to Employee's surgery.  He estimated that 30 to 40 percent of the patients he operates on have some form of significant psycho-social problems which affect their presentation.


Dr. Peterson also testified Employee is able to perform light or sedentary work, or to participate in vocational retraining, although Employee believes he is totally unable to work, and has been "very resistant" to retraining.  


Dr. Keane testified at hearing that based on his review of the medical records and the depositions of Employee and Dr. Peterson, he concluded Employee's "lumbar condition is not due in a substantial way to his 1991 work injury, that there are superseding events which are the primary source of his current back problems."  He confirmed the conclusions stated in his 4 November 1996 report, that the activities Employee was engaged in while working on his boat are the type of activities that can cause a disk to herniate, especially considering the onset of severe pain Employee described in his deposition.  Dr. Keane stated that his conclusions were based in part on the "lack of reliability" of Employee's complaints and presentation.  He said "you have to take [such patients] with a grain of salt -- you would have to be foolish to do otherwise" because other things are motivating them.  Dr. Keane testified the right-side, left-side disk herniation controversy is important because after the first herniation, it is more likely a reherniation will occur in the same place as the original herniation, rather than the opposite side, as occurred in Employee's case.  


On cross-examination Dr. Keane testified that DDD is a natural occurrence which everyone eventually gets; agreed that DDD accelerates after a disk herniation or surgery; agreed the 1991 injury played a role, although probably not a substantial one, in the 1995 injury; and agreed Employee has an increased risk of recurrent herniation at L4-5, regardless of which side, as a result of the prior herniation and surgery.  He went on to testify, however, that many researchers believe the reherniation risk is at the identical site of the previous herniation, and that some studies indicate the risk of a contra-sided herniation is less than five percent.  Dr. Keane also testified that Dr. Peterson needs an EMG to objectively assess Employee's current condition, to determine medical stability, and to assess the need for additional treatment.


Mrs. Janice Ferren testified at hearing that she met Employee after his 1991 back surgery, and that he never really recovered from the injury.  She stated Employee's back injury was "an ongoing thing" and that although Employee tried to work, she supported the family because he was unable to work for very long because of his back condition.  She testified Employee had no other back injuries and saw no doctors between 1991 when she met him, and the summer of 1995.  Mrs. Ferren was unable to recall anything about Employee's 1995 injury while working on his boat, because she was at work.  Although she testified she helped Employee to the car and took him to the hospital, she did not confirm Employee's testimony about needing the assistance of three people to get to the car.


Pam Coleman testified at hearing she lives on Prince of Wales Island and met Employee in 1992 or 1993 when Employee moved there.  She knew of Employee's back condition from talking to Mrs. Ferren and spent three weeks in Employee's and Mrs. Ferren's home around Memorial Day, 29 May 1995.  She testified a couple of months after her visit she learned Employee needed additional surgery.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Work Relationship of the 1995 Reherniation

AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."


Employee's claim is subject to the presumption of compensability set out in AS 23.30.120(a).  Before the presumption attaches, a preliminary link must be established between the disability and the employment.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  The presumption applies to the original injury, the work relationship of the injury, and continuing symptoms.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-4 (Alaska 1991).  See also Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).


To make a prima facie case, the employee must present some evidence (1) that he has an injury, and (2) that an employment event or exposure could have caused it.  If the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).


The employer must present substantial evidence to overcome the presumption.  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Fireman's Fund Am. Ins Cos. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209, 210 (Alaska 1966)).  A party can overcome the presumption of compensability either by presenting affirmative evidence that the injury is not work-connected or by eliminating all possibilities that the injury was work-connected.  Veco, 693 P.2d at 872.  The presumption may also be rebutted "by presenting a qualified expert who testifies that, in his or her opinion, the claimant's work was probably not a substantial cause of the disability."  Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992.)  "Under Alaska law, a disability arising after a non-work-related injury is still compensable if an earlier work-related injury substantially contributed to the employee's disability.  Thus, the fact that an employee has suffered a non-work-related injury does not, standing alone, rebut the presumption of compensability."  Osborne Const. Co. v. Jordan, 904 P.2d 386 (Alaska 1995) (citations omitted).


If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove all elements of the claim by a preponderance of the evidence.  Veco at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the jurors that the asserted facts are probably true."  Saxon v. Harris, 395 P.2d 71 (Alaska 1964)


It is not disputed that Employee sustained a work-related injury in 1991.  Defendants accepted Employee's claim and paid TTD compensation and medical benefits.
  


We must now determine if the reherniation at L4-5 which occurred on Employee's boat in 1995 is a work-related injury.  As indicated above, the presumption of compensability in AS 23.30.120(a) is applicable.  Neither party seriously disputes that the available evidence is sufficient to raise and rebut the presumption of compensability.


We find Employee has presented sufficient evidence to raise the presumption of compensability.  We rely on Dr. Peterson's reports and testimony in which he states that after the L4-5 surgery, Employee was more susceptible to injury at that level, and his statements that the 1995 boat incident was a continuation of the 1991 injury.


We also find that Defendants have presented sufficient evidence to rebut the presumption.  We rely on Dr. Keane's report and testimony that the 1991 injury was not a substantial factor contributing to the 1995 reherniation at L4-5, and the need for additional surgery.


Since Defendants presented sufficient evidence to rebut the presumption of compensability, the presumption drops out and Employee must prove his claim by a preponderance of the evidence. 
In considering the preponderance of the evidence, we decline to rely on Employee's testimony as we find he is not a credible witness.  AS 23.30.122.  Employee's testimony is inconsistent and at times was in conflict with the medical reports.  The physicians who have examined Employee, including his treating physicians, have consistently reported Employee exaggerates his symptoms, and that his responses were unreliable due to secondary gain.  We note Employee told Dr. Kullbom he had never had a back problem before the 1991 injury, although the medical records indicate otherwise.  In addition, Employee was recently convicted of a crime involving dishonesty.


During their testimony, both Dr. Peterson and Dr. Keane gave plausible explanations supporting their contradictory conclusions.  In supporting his conclusion, Dr. Peterson relies heavily of the fact that the herniation occurred at the same level, L4-5.  Dr. Keane, on the other hand relies heavily on the fact that the L4-5 disk herniated on the opposite side in 1995.


We find Employee proved his claim by a preponderance of the evidence.  Accordingly, we find the L4-5 herniation on the left which occurred in 1995 is work-related, and that Defendants are responsible for workers' compensation benefits related to that injury.  In reaching this finding we accord more weight to Dr. Peterson's conclusions.  We do so because he is Employee's treating physician and has examined and treated Employee many times, whereas Dr. Keane never saw Employee.  We also place more weight on Dr. Peterson's findings because he has extensive experience with the type of back surgery he and Dr. Leung performed on Employee.  Also, after considering the parties arguments and the physicians' conflicting testimony, we conclude that Dr. Peterson's explanation about the ongoing degenerative process which occurs, especially after surgery, is the more plausible explanation.  Dr. Peterson supported his conclusions with statistics about the risks of re-herniation at same level.  Dr. Keane agreed there was an increased risk of herniation at the L4-5 level.  As we are relying only on the medical evidence in this case, we are not persuaded by Dr. Keane's and Defendants' arguments that the 1995 reherniation is unrelated to the 1991 injury because Employee is not credible.  Furthermore, there is no evidence that Employee was injured in some undisclosed way, and with the exception of Dr. Fu's report, there is no evidence that the reherniation occurred in any way, other than as Employee described.


Temporary Total Disability Compensation

AS 23.30.185 provides:


  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


8 AAC 45.065 provides in pertinent part:


  (a)  In any action, the board or its chairman will, in their discretion, direct the parties or their representatives to appear for a prehearing conference to consider


. . . .


    (3) obtaining stipulations, admissions of fact, or other documents which may avoid presenting unnecessary evidence at the hearing;


. . . .


  (c) Following a prehearing the chairman will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives concerning the matters considered.  The summary will limit the issues for hearing to those issues not disposed of by the admission or agreement of the parties.  Unless modified, the summary controls the subsequent course of the action.


In his Application and at the prehearing conference, Employee requested payment of TTD compensation beginning 17 July 1997.  Employee first sought medical attention in 1995 for his back, on 17 July 1995.  The medical records support a finding of disability on that date, and Defendants do not dispute that he was disabled then.


During the prehearing conference, Mr. Rehbock agreed that Employee reached medical stability "as of April 1996."  (Prehearing Conference Summary, 22 October 1996.)  Employee saw Dr. Peterson on 2 April 1996 after he partially completed a course of physical therapy. Dr. Peterson concluded it would be difficult to rate, evaluate, or further rehabilitate Employee because of his "functional elements" and his workers' compensation claim.  In his 4 November 1996 report, Dr. Keane concluded Employee reached medical stability on 2 April 1996.  We find Mr. Rehbock's agreement at the prehearing conference that Employee reached medical stability in April 1996 was an admission of fact, as recorded in the prehearing conference summary, that the admission of fact disposed of the issue of medical stability, and that the prehearing conference summary was not modified.  Accordingly we find Employee reached medical stability on 2 April 1996.  We find Employee is entitled to TTD compensation from 17 July 1995 through 1 April 1996, a period of 37 weeks.


As a result of his 1991 injury, Employee was paid TTD compensation at the statutory minimum rate of $110 per week.  Employee does not seek a compensation rate adjustment, and we find no evidence suggesting entitlement to a higher rate.  Accordingly, we find Employee is entitled to additional TTD compensation of $4,070 ($110 x 37).


Medical and Related Transportation Costs

AS 23.30.095(a) provides in pertinent part: 


  The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital services, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


As we have found the 1995 reherniation was work-related, we find Defendants must pay the medical and related transportation costs arising from that injury.


Dr. Peterson testified he had requested that Dr. Fu perform a repeat EMG to determine if there had been any improvement in Employee's nerve root, but Dr. Fu declined to do so. (Peterson dep. at 35.)  A chart note from Dr. Peterson's office dated 29 March 1996 indicates Dr. Fu has not been paid for the first EMG he performed, so he declined to perform the additional testing.  We find Defendants' responsibility for Employee's medical costs includes the costs of diagnostic services ordered by Employee's treating physician.


Employee has requested payment of transportation costs necessitated by his medical care.  Defendants are responsible for paying those cost, but Employee has neither itemized nor documented his costs.  Therefore, we are unable to order the payment of any specific costs at this time.  Employee should submit those costs to Insurer for payment.  We retain jurisdiction to resolve any disputes about the payment of the cost of Employee's medical care. 


Compensation for Permanent Partial Impairment

AS 23.30.190 provides in pertinent part:


  (a)  In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.  The percentage of permanent impairment of  the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.


  (b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation  of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  


  (c)  The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury.


After his 1991 injury, Employee's PPI was rated as six percent of the whole person, and Employee was paid $8,100 ($135,000 x .06).  Dr. Peterson was asked to rate Employee, but he felt he was unable to do so, at least in part, because Dr. Fu declined to perform the repeat EMG.  We are unable to determine if Employee is entitled to additional PPI compensation, as his condition subsequent to the 1995 surgery, has not been rated.  Because the needed evidence is as yet unavailable, we decline to enter any order at this time on Employee's entitlement to additional PPI compensation.


Penalty

AS 23.30.155(e) provides:


  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


No disability compensation or medical benefits have been paid in connection with Employee's 1995 reherniation.  Insurer controverted Employee's claim on 14 November 1995.  The Controversion Notice denies all benefits on the grounds "all current medical treatment for the herniated disc at left L4-5.  The injury of 2-15-91 was a herniated disc at L4-5 right.  Mr. Ferren was released full duty with no restrictions on June 6, 1991."


"A controversion notice must be filed in good faith to protect an employer from imposition of a penalty."  Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992) (citation omitted).  "For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits."  Id. (citation omitted).  "[T]he only satisfactory excuse for delay in payment of disability benefits . . . is genuine doubt from a medical or legal standpoint as to liability for benefits."  (Id.)


At the time Insurer issued the controversion notice, medical reports were available
 from at least three physicians; Drs. Eneboe, Peterson and Fu.  The medical reports indicated positive neurological findings, and Dr. Peterson's 29 September 1995 chart note indicated surgery at the L4-5 level was needed, and that it was related to the 1991 injury.  The records also indicated, however, that Employee's symptoms were now on the left side, the findings on examination were inconsistent, and Employee demonstrated "obvious functional elements."  Dr. Fu's report also indicated Employee owned and operated a commercial fishing boat, and contained Employee's inconsistent statement that he just woke up one morning with severe pain. 


On 13 October 1995 Insurer interviewed Employee and recorded the interview.  The transcription is attached to Defendants' hearing brief.  In the interview, Employee is vague about how the reherniation occurred and the location of his symptoms, and stated he had not been able to work all summer.


We find the controversion was made in good faith, and that Defendants are not required to pay a 25 percent penalty.  We find the fact that Employee's symptoms were on the right side in 1991 and on the left side in 1995, and the reports of "functional elements" and inconsistencies on his examinations form a sufficient medical basis for the controversion.  We find the possibility of a last injurious exposure or independent intervening cause form a sufficient legal basis for the controversion.  We believe the inconsistency of Employee's statements and the long period between 1991 and 1995 without medical care were sufficient to raise "genuine doubt" about Employee's claim.


Interest

8 AAC 45.142 provides:


  If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


We find, in accord with 8 AAC 45.142, interest is due on the $4,070 in TTD compensation we have determined is due.  Since the refusal to pay Dr. Fu has delayed Dr. Peterson's rating of Employee's permanent partial impairment, we find Defendants are responsible for the payment of interest on any additional PPI compensation due.


Reemployment Benefits

AS 23.30.041(c) provides in pertinent part:


  If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.


Employee requests an eligibility evaluation for reemployment benefits.  Employee first requested an evaluation on 23 February 1996 when he filed his Application.  Since we have now determined Employee's 1995 injury is compensable, he should contact the Reemployment Benefits Administrator (RBA) for instructions on how to pursue his request for an evaluation, and for addressing the "unusual and extenuating circumstances" which prevented him from making a timely request.  Since it is the RBA's prerogative to determine Employee's entitlement to reemployment benefits, we will enter no order on the issue.


Attorney's Fees and Costs

AS 23.30.145 provides:


  (a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent [sic] on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent [sic] of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceeding, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Defendants controverted Employee's entire claim on 14 November 1995 and we have determined workers' compensation benefits are due.  Accordingly, we find Defendants are responsible for Employee's attorney's fees and costs.  AS 23.30.145.


Mr. Rehbock's Attorney's Fee Affidavit was filed on 3 January 1997 and an Amended Attorney's Fee Affidavit was filed on 22 January 1997.  Mr. Rehbock requests payment of his fees totaling $4,375.10 for 25 hours of work at $175.00 per hour.  He also requests payment of paralegal costs totaling $1,496.26 and other legal costs of $813.64.  


In determining the amount of the attorney's fee we will order Defendants to pay, we apply the nature, length, complexity, and benefits test.  AS 23.30.145(a).  We are unable to calculate the statutory minimum fee at this time because we are unable to determine if additional PPI compensation is due, the cost of the medical benefits due, or the cost of any reemployment benefits which may be due.  The statutory minimum fee on the TTD compensation we have awarded is only $557.  


Since Mr. Rehbock requests a fee in excess of the statutory minimum fee, he is required to file an "affidavit itemizing the hours expended, as well as the extent and character of the work performed."  8 AAC 45.180(b).  Mr. Rehbock's affidavit summarizes his request for fees and costs, but does not provide any detail about the nature of the services he provided, and does not itemize the hours expended.  Regulation 180(b) also provides for the denial of a fee in excess of the statutory minimum fee if the affidavit is not filed "in accord with this subsection."  We find Defendants raised no objection to Mr. Rehbock's failure to submit a detailed itemization.  We find by their failure to do so, Defendants waived the right to require Mr. Rehbock to submit a detailed itemization, and to object to his receipt of fees which exceed the statutory minimum fee.


Mr. Rehbock has been involved in this case since at least 23 February 1996 when he entered his appearance and filed the Application.  This was a somewhat complex case due to the nature of the medical dispute.  The litigation was made quite difficult by Employee's lack of credibility, his remote location, and he apparently has no telephone.  With the exception of the penalty, Mr. Rehbock was very successful at obtaining the benefits sought.


Based on our experience, we find the fees and costs requested to be very reasonable.  Absent any objection to the amount of the fee, we find Defendants are responsible for attorney's fees in the amount requested, with an adjustment for the unsuccessful request for payment of a penalty.  From his brief, it appears Mr. Rehbock spent only a nominal amount of time pursuing the penalty issue.  Accordingly, we will deduct one hour from his fee request.  Therefore, we find Defendants are responsible for Mr. Rehbock's attorney's fees of $4,200.10 ($4,375.10 - $175.00).


We may award legal costs, including fees for the services of a paralegal, under the authority of 8 AAC 45.180(f).  As with his fees, Mr. Rehbock failed to itemize the time expended by his paralegal, and the nature of the other legal costs incurred.  Defendants failed to object.  The paralegal fees and other legal costs requested appears reasonable, especially considering that two depositions were taken.  Absent any objection, we find Defendants are responsible for paralegal fees of $1,496.26 and other legal costs of $813.64.


ORDER

1.  Defendants shall pay temporary total disability compensation of $4,070.00.


2.  Defendants shall pay medical and related transportation costs, in an amount yet to be determined, in accord with this decision.  We retain jurisdiction to resolve any disputes about the payment of medical costs.


3.  Employee's claim for payment of a penalty is denied and dismissed.


4.  Defendants shall pay interest, in accord with 8 AAC 45.142, on the temporary total disability compensation awarded, and any permanent partial impairment compensation due.


5.  Defendants shall pay Mr. Rehbock's attorney's fees of $4,200.10, paralegal fees of $1,496.26, and other legal costs of $813.64. 


Dated at Juneau, Alaska this 26th day of February, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                 


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley          


Nancy J. Ridgley, Member


Member Williams, dissenting:


I am dissenting on the Decision and Order related to Danny W. Ferren, Employee v. Klawoc Timber Alaska, Employer and Alaska Timber Insurance Exchange, Carrier.  I believe that the presumption of compensability was overcome by the employer based on the following evidence and testimony:


1)  The Alaska Supreme Court ruled that an employee's work "was probably not a substantial cause of the disability is sufficiently affirmative to rebut the presumption of compensability (ref. Bouse v. Firemean's Fund Ins. Co.).


2)  Danny Ferren was released without work restrictions in 1991 and was given a 6 percent whole person PPI rating, the lowest rating given as a result of back surgery.


3)  Danny Ferren has no medical history of any back related problems from 1991 to his present injury.


4)  The EMG performed by Dr. Fu showed that there was a new injury in that a different nerve was injured.


5)  Dr. Peterson testified that "I'm not testifying to cause, I'm testifying more to continuity." and testimony was presented that Dr. Peterson believes that for "consistency" and out of "fairness" to the claimant, a back injury will always be compensable, despite the time lapse, which makes it difficult to accept his testimony as objective.  In my opinion, the law does not allow the Workers' Compensation Board to make that broad an interpretation of the law.


6)  Dr. Keane testified that when the second herniation occurs on the opposite side, the chance of a second herniation drops to 1-2 percent and, though Ferren claimed that Dr. Keane could not provide studies to support his conclusion, and Dr. Keane offered to provide the studies, Ferren did not take an opportunity during closing arguments to rebut Dr. Keane's medical studies and his testimony that the chance of a second herniation drops if the second herniation occurs on the opposite side.


7)  Dr. Peterson was not aware of the medical studies that show the chance that a second herniation drops to 1 or 2 percent if the herniation appears on the opposite side.


In closing, I respectfully disagree with the Board's decision to place more weight on Dr. Peterson's findings because he was more qualified than Dr. Keane.  There is no doubt in my mind that Dr. Peterson is a qualified surgeon, however, there is also no reason to discount Dr. Keane's ability to render a medical opinion because he didn't see the patient.


Throughout the hearings and in all the briefs and depositions it was made quite obvious that Mr. Ferren could not be relied on for any truthful testimony.  Consequently, I don't believe that Dr. Keane would have been able to learn anything more about Mr. Ferren by seeing him in person.  It is my belief that both Dr. Peterson and Dr. Keane had to rely on medical records and had to disregard most of the statements made by Mr. Ferren.


I am also relying on the fact that Dr. Keane also has a respected medical background.  Both doctors have different roles in the medical community and the fact that one is a surgeon does not make that person more qualified than the person who specializes in the after-care.  In addition, Dr. Peterson's statement that all back injuries "will always be compensable," caused me to believe that Dr. Keane was a more objective witness.


I believe that the "employer advances sufficient medical testimony to permit a reasonable person to accept an adequate conclusion that the injury to his back was not work related.



 /s/ James G. Williams          


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Danny W. Ferren, employee / applicant; v. Klawock Timber Alaska, employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case No. 9103146; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 26th day of February, 1997.

                             _________________________________


                   Susan N. Oldacres

SNO

�








�.  The medical records indicate the incident occurred in the first or second week of July.


�.  Prior to hearing, Employee withdrew his claim for PTD compensation.  (21 October 1996 Prehearing Summary, at para. 5.)


�.  Curiously, Insurer has reported paying only $1,448.73 in medical benefits, although Dr. Leung performed back surgery in April 1991.  


�.  We have no evidence indicating what evidence was actually in Defendants' possession on any given date.





