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)




  Petitioners.

)

___________________________________)


On January 29, 1997, we heard UGI/Amerigas and Insurance Company of the State of Pennsylvania's (Employer) Petition to Dismiss Richard "Dale" Love's (Employee) claim pursuant to AS 23.30.100.
  Attorney Joseph Kalamarides represents Employee.  Attorney Elizabeth Goudreau represents Employer.  The record closed at the end of the hearing.


ISSUES

1.  Pursuant to AS 23.30.100(d)(1), should we excuse Employee's failure to provide a written notice of injury because Employer, or its agent, knew Employee's back condition was work related and was not prejudiced by Employee's failure to properly notify Employer of his injury.


2.  Pursuant to AS 23.30.100(d)(2), should we excuse Employee's failure to provide proper notice for some satisfactory reason. 


SUMMARY OF THE EVIDENCE

Employee, a district manager for Employer's Anchorage, Alaska office, testified he injured his back while digging gas lines at a construction site in Girdwood, Alaska on two separate occasions in early to mid-September 1995. In addition to these specifically identified injuries, Employee also argues he suffered on-going trauma from his daily work activities through January 1996, when he left his employment because of immobilizing back pain. 


Regarding the specific injuries alleged, Employee testified he felt low back pain extending into his right buttock after digging one day with a pick and shovel. Employee testified, that a few days later,  he wrenched his back during the late afternoon while using a "ditch witch."  The pain was so extreme, he quit working that day, loaded the ditch witch, returned it to the rental company and went directly to his Wasilla, Alaska home without first stopping by Employer's Palmer, Alaska office, as was his usual work routine.  At hearing, Employee testified he returned to the job site the following day to finish laying the gas line.   


Medical records indicate Employee sought treatment with Edward Voke, M.D., on September 14, 1995.  According to Dr. Voke's report of the same day, Employee (who had treated with Dr. Voke in 1994 for non-work related back pain) indicated he had aggravated his back condition "by work, digging ditches, etc."   Additionally, Dr. Voke's report states:   "He continues to be able to be employed.  He complains of pain radiating in the right lower extremity to the mid thigh with burning and numbness in the left thigh."  Dr. Voke prescribed Tylenol #3, excused Employee from his scheduled National Guard fitness exam and recommended he return if there were further problems. (Id.)


According to Dr. Voke's November 20, 1995 report, Employee returned for follow-up because his pain had become "more severe."  To rule out a herniated disc, Dr. Voke ordered an MRI and told Employee to return in two weeks.  At the follow-up visit on December 13, 1995, Dr. Voke referred Employee to Michael James, M.D., for evaluation and treatment.  


In his  January 11, 1996 report, Dr. James indicates Employee's 1994 back symptoms had "total resolution" after "approximately three months" and he "did well until September 1995 when he began operating a ditch witch."  Electromyography (EMG) results, interpreted by Dr. James, demonstrated chronic changes in the right S1 root.  Dr. James diagnosed "right S1 radiculopathy," a herniated nucleus pulpous (HNP) at L4-5 as the "source of his problem" and "preexisting degenerative changes."  Given the "intractable nature of [Employee's] pain," Dr. James prescribed epidural steroid injections, a structured physical therapy program and medication for pain.  (Id.)


Employee testified he was transported on a stretcher by ambulance from his home to Dr. Voke's office on January 22, 1996 and was admitted to Providence Alaska Medical Center.  Dr. Voke's report of the same day states his intention to perform a lumbar laminectomy at L4-5 with disc excision.  Employee's wife, Teryl Love, testified that the day before surgery, Dr. Voke called her to assure the paperwork for payment by workers' compensation was in order.  


Mrs. Love testified she made multiple calls to Employer's various offices in an attempt to get the paperwork for workers' compensation claim in order.  She further testified that in response to her inquiries, each contact told her no paperwork for a workers' compensation claim existed for her husband.  Mrs. Love testified she contacted Victor Hughes (Hughes), her husband's supervisor, in Soldotna, Alaska.
  


Employee testified he has never completed a written notice of injury for either the September 1995 ditch digging incidents or the progressively worsening back pain he alleges was caused by his daily work activities.  Furthermore, Employee testified he submitted the bills for his medical treatment to his private medical insurance and, when he missed work because of this back problems, he used personal sick leave.  


All witnesses called by Employer testified they were unaware Employee had injured his back on the job prior to his hospitalization, although some were aware he had back problems.  In contrast, Employee testified he told several people, including his supervisor, he had back trouble as the result of the ditch digging injuries, and that he needed assistance with his daily work because he could not do the heavy physical requirements of his job. 


Hughes testified Mrs. Love's phone call, on the eve of Employee's surgery, was the first time he was made aware Employee had back problems related to work.  (Hughes Dep. at 9).  He testified he initiated the process for handling the claim which included completing and filing the employer's section of the Alaska Workers' Compensation Board (AWCB) Report of Occupational Injury and contacting Employer's adjuster. (Id.). Hughes testified he suspected the validity of Employee's claim and requested an investigation because Employee had not properly reported the September incidents in accordance with Employer's internal policies. (Id., at 11, 23-26).       


Canary, Employee's supervisor until December 1995, also testified he may have been aware Employee had back trouble but was never told such trouble was work related.  (Canary Dep. at 24 and 28). Canary testified that after December 1995, when he was no longer Employee's supervisor, he learned Employee filed a workers' compensation a claim.  (Id. at 29). Canary also testified about Employer's various policy and procedure manuals and the instructions he gave to Employee (when Employee was promoted) about referring to the manuals in the event of an injury.  (Id. at 30-39).  At pages 39 through 42 of his deposition, Canary testified as follows:


Q:
I believe you testified to this earlier, but I just want to make sure.  During the time that you were Mr. Love's supervisor, did Mr. Love ever report a work injury to you? 


A:  Not that I recall.  No.


Q:  Did you ever receive any kind of paperwork form him regarding a work injury?


A:  No.


. . . .


Q:  But had he reported that to you, you would have filled out the internal supervisor's report, correct?


A:  That.  And the next thing I would have done was taken that supervisor's report and completed that with him on the phone.


Q:  And did you ever complete that kind of a report in connection with Mr. Love?


A:  No.


Q:  Now, do you recall anybody else, any other Amerigas employee ever telling you that he thought --  that he or she thought that Mr. Love had gotten hurt on the job?  And when I say this, I'm talking about before you ever heard that Mr. Love had actually filed a workers' compensation claim.


A:  I don't recall any such conversation, no.


Q:  If you had received that kind of information would you have contacted Mr. Love?


A:  I probably would have, depending on the seriousness, the nature of it.  I would certainly expect that an employee, especially a district manager, would let me know.  If they told me that the guy fell off the truck and broke his back yeah, I'd try to track it down. But if it was something relatively minor, I would probably have waited until the next time that I talked with them or to see what I got from the individual.  If I didn't receive any thing then I would just disregard it.  


Q:  But you would remember, you think, if Mr. Love had told you he had hurt himself at work?


A:  Yes.  There's no doubt in my mind that Mr. Love never told me that he hurt his back at work.  Like I said, I'm very, very close to back situations. My wife has had two major back surgeries in the past five years. . . .


Q:  Mr. Love had your telephone number at work; is that correct?


A:  And my home number.


Q:  So he could have called you to notify you if he had sustained an injury?


A:  Absolutely.


Q:  But he never did so, right?


A:  Never did so.  Mr. Love had my fax machine, my work numbers, and my home number.


In contrast Employee testified at hearing he told Canary on at least two different occasions he hurt his back at work.  First, Employee testified he spoke with Canary, by phone within two weeks of the September incidents, and told Canary he had injured his back while digging ditches.  Furthermore, when Canary came to Alaska in late October or early November 1995, Employee testified he picked him up at the airport and again told Canary he was experiencing back pain from the ditch digging incidents and needed an assistant to help with the workload.  Employee also testified that in a least one other phone call, he brought the need for an assistant to Canary's attention because his back made it difficult for him to perform heavy work by himself.  


Employee also testified that Thomas Harrison (Harrison), District Manager of the Palmer, Alaska operations was aware of both the fact he had a back problem and that he sustained an injury while digging ditches in Girdwood.
  Employee testified Harrison was "like a mentor" to him.  Additionally, Employee testified that after his promotion to the Anchorage District Manager position, he would stop by  the Palmer office either going to or coming home from work because the Palmer office was used for shared administrative support and equipment.  Consequently, Employee testified, he had almost daily personal contact with Harrison and other employees in the Palmer office. 


At page 14 of his October 18, 1996 telephonic deposition, Harrison testified as follows:


A:
. . . I  recall that I noticed that his back had been injured.  I mean, he was getting around and I asked what happened and he said his back was hurt. And that was pretty much as much as I can remember, except for the fact that I did advise him that if he hurt it on the job he should file a report on it.


. . . .


A:  I don't recall, that's what I'm saying, I don't recall how far we got into it.  I remember saying that to, that if it was on the job he'd better fill out an accident report out.

At page 20 Mr. Harrison testified:


Q:  You testified earlier when Mr. Kalamarides was speaking with you that you did recall Mr. Love complaining about his back at one point.  And you indicated to him that if he had hurt his back on the job he needed to fill out an accident report.  What was Mr. Love's response to that?


A:  I don't have time.  I believe something to that effect.


Q:  Did he say anything else?


A:  Not to my knowledge, no.


Employee testified at hearing, that he told Harrison his injuries were work related and that when Harrison told him to report his injury, Employee told Harrison, he had "already told Wayne [Canary]."  Employee further testified that because Harrison never told him he needed to fill out any paperwork; he believed his verbal reporting to Canary was what Harrison meant by reporting.  


Corroborating Employee's testimony was the testimony of Dave Kennison (Kennison), a friend.  Kennison testified that in the fall of 1995, he noticed Employee was showing symptoms of back pain.  When he asked Employee what was wrong, Kennison testified that Employee told him he had injured himself on the job.  In response to Kennison's advise to report the injury to his supervisor, Employee said he had "already told his boss's boss." 


John Shank (Shank), a service and delivery person hired in late October or early November 1995 by Employee to assist him in the Anchorage office, testified by telephonic deposition on January 27, 1997.  At pages 10 through 11 and 17 through 18 of his deposition, Shank testified as follows:


Q:  Okay.  Let me ask you directly, John.  When was the first time that you recall Mr. Love complaining about his back pain?


A:  I wouldn't be able to say a specific date.  I mean, it was -- I don't -- it didn't -- it wasn't something that I thought about a lot or I even was concerned about, so I didn't --  you know, I don't remember on this date he told me that his back hurt, but I remember, you know, when when he started not coming to Anchorage as often and, you, the medication and stuff and he would -- then would talk about his back, an that time frame was right around Christmas time, maybe the beginning of the new year.


Q:  Okay, and prior to that, I believe your earlier testimony was that you had not noticed any problems with is back and he had not complained to you about his back; is that correct?


A:  That's correct.  We were working and things were going on.  We were busy, and you know, I don't -- I didn't -- the back thing doesn't stand out in my mind as ever coming up. 


. . . .


Q:  All right.  Would that -- when you think towards the end of the year, are you thinking in December?


A:  It was in the late December, early January time period.


Q:  All right, fine.  Prior to that time, did he ever mention that he had back problems?


A:  I don't remember any conversation about back problems, no.


Q:  Now, January appears to be the time where he started not showing up for work?


A:  It was around that time period, yes.


Q:  And that's also when you noticed he was taking medication for his back?


A:  Yes.


Q:  And he was complaining about his back?


A:  Yes.


With regard to whether Employee's back pain was work related, at pages 20 and 21 Shank testified as follows:  


Q:  Okay.  Now, when Mr. Love spoke to you about his back and his back problems, did he ever tell you he told anyone else about them?


A:  No, I don't remember.  I mean, I don't remember if he said one way or another.  I know he said he was going to file a workman's compensation claim, but that was -- you know, this was at the time when he was getting pressure from his bosses about not being at work. . . . 


Using the date Employee went into the hospital (January 22, 1996) as a point of reference, Mr. Shank testified:


Q:  . . . Was it a few days prior to that, a week, a few weeks prior?


A:  Let's see, I don't -- I don't remember an exact instance or a time.  I know it was right around that time.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.100(​a) and (b) provide, in pertinent part:



(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. . . .



(b)  The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, . . .   


We find Employee suffered from work related back pain on September 14, 1995 based on Dr. Voke's report of the same date.  Applying AS 23.30.100(a), we find Employee should have filed a notice of injury no later than October 15, 1995.  We find Employee has never filed a written report of injury.  Employer asks us to bar Employee's claim because he did not timely notify his supervisor, Canary, either in writing or verbally of back pain related to the ditch digging incidents.    


Employee asks to excuse his failure to file a written report of injury under AS 23.30.100(d) which states:



Failure to give notice does not bar a claim under this chapter  



(1) if the employer, an agent of the employer in charge of business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the carrier has not been prejudiced by failure to give notice;



(2) if the board excuses the failure on the ground that for 
some satisfactory reason notice could not be given;


 We first address Employee's request under AS 23.30.100(d)(2) to excuse his failure to notify Employer.  Employee argues he was ignorant of the reporting procedures, underestimated the seriousness of his back condition (until he was hospitalized), and did not have the time to fill out a notice of injury.   We do not find the reasons offered are satisfactory. 


In Martin v. Fred Meyer, Inc., AWCB Decision No. 96-0001 at  7 (January 3, 1996) we found: "[T]he employee's 'mistaken belief' that DVR [Division of Vocational Rehabilitation] was the appropriate agency for assistance [was] not satisfactory to excuse his untimely notice to the employer."  In this case, Employee was a district manager of Employer's operations.  We find he had access to the policy and procedure manuals outlining the steps for reporting an injury.  We further find Harrison told him explicitly that, if his back pain was from work-related activity, he needed to report it.  Consequently, we find Employee knew (given Harrison's advice) or should have known (given  Employee's status as a manager with access to procedure manuals) that he was obligated to file a written report of injury.  We find it is unlikely Employee was actually ignorant of the written notice requirement.  Instead, we find Employee knew of his obligation to report his injury, but consciously chose not to file a written report for what he believed was a satisfactory reason.  We base our findings on Harrison's testimony that when he told Employee he needed to file a report, Employee told him he just did not have the time.  


We do not find Employee lacked the time to properly report his injury.  We find the requirements of AS 23.30.100(b) are neither exhausting nor time consuming.  Subsection (b) asks only for the injured employee's name, address, and signed statement of the time, place, nature and cause of the injury.  Employee testified he took time off from work because of back pain.  We find Employee could have easily written down  the information required under subsection (b) during his convalesence.  


We also find Employee recognized the seriousness of his injury when he returned to Dr. Voke in November 1996 complaining his symptoms had worsened.  Under the  reasonableness standard articulated in Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761 (Alaska 1974), a prudent person would have known the seriousness of his injury by such time.  Employee testified he thought his back pain would resolve in a short time just as it had in 1994.  Unlike the rapid three week resolution of his prior back problems in 1994,  however, Employee's condition continued to deteriorate.  Therefore, we find that at the latest, we could excuse Employee's failure to report only until his second visit with Dr. Voke on November 22, 1995 when he complained of worsening symptoms. 


In summary, we find none of the reasons offered by Employee are satisfactory, and therefore do not excuse Employee's failure under AS 23.30.100(d)(2). Therefore, we turn our analysis to Employee's argument his claim should not be barred because AS 23.30.100(d)(1) excuses a late filing if the employer knew of the injury and has not been prejudiced by an employee’s failure to give notice. State v. Moore, 706 P.2d 311, 312 (Alaska 1985).  


In order for Employee to prevail under AS 23.30.100(d)(1), we would have to find the following:


[T]he employer [knew] of the injury, which,. . ., requires an inquiry into whether [Employer] had some knowledge of accompanying facts connecting the injury or illness with the employment, and indicating to a reasonable conscientious manager that the case might involve a potential compensation claim . . . .

Greens Creek Mining Co. v. Kolkman, No. 1JU-93-1698 CI at page 5 (October 4, 1994).


Our analysis begins with AS 23.30.120(a) which provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that . . . sufficient notice of the claim has been given; . . . ."  King v. Salvation Army, AWCB Decision No. 95-0279 at page 7 (October 19, 1995).  Based on Employee's testimony he told his supervisor, Canary, within a week or two that his back pain was related to the September 1995 ditch digging incidents, we find the presumption attaches. Because this presumption operates in Employee's favor, we must now determine whether Employer has come forward with substantial evidence to overcome it.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).


Regarding the ditch digging injuries sustained in September 1995, we find Employer produced substantial evidence to rebut the presumption.  We base our finding on the testimony of Canary, Employee's supervisor until December 1995, who testified he never received any verbal or written notification from Employee his back problems were caused by work, specifically, the ditch digging incidents.  


Employee also argues Harrison is an agent of Employer for the puposes of AS 23.30.100, and Harrison knew his back pain was related to the September 1995 injuries.  We find Harrison was verbally notified by Employee his back problems were related to the September 1995 injuries.  We make this finding based on Harrison's testimony of his conversation with Employee about the need to file a notice of injury if Employee's back problems were work-related.  Harrison testified Employee told him he didn't have time to fill out the form.  In otherwords, Harrison understood that Employee had injured his back at work, but simply chose not to complete the injury report for lack of time.  We find such a conversation would have alerted a reasonably conscientious manager that Employee might have a compensation claim.  


The remaining question is whether notice to Harrison operates as notice to Employer since it is undisputed Harrison was not Employee's supervisor at the time of the ditch digging injuries.  We find Harrison was not an agent of the Employer for the purpose of receiving notice from Employee.  In Tinker v. Veco, Inc., 913 P.2d 488 (Alaska 1996) the Supreme Court upheld our determination that certain persons were "agents in charge of Veco's business at the time and place of the [employee's] . . . injury." We concluded that notice to "agents in charge" (even though they were not Tinker's supervisors) was notice to Veco.   Unlike the "agents" of Tinker, however, we find Harrison was, like Employee, a district manager.  Harrison, however, had an entirely separate sphere of responsibility from Employee.  Harrison was the Palmer district manager and Employee was the Anchorage district manager.  As the Anchorage district manager, Employee, not Harrison, was in charge of the jobsite in Girdwood where he suffered the ditch digging injuries he claims caused his back condition.  Moreover, even though Harrison may have been Employee's supervisor at one time and Employee looked to him as a mentor, we do not find knowledge by Harrison, essentially a co-worker, to be chargeable knowledge to Employer.  


In King v. Salvation Army, AWCB Decision No. 95-0279 at page 10 (October 19, 1995) we found the person to whom the employee gave notice, a supervisor-in-training who assisted at the employer's various stores, was not an agent of the employer for the purpose of receiving notice under AS 23.30.100(d)(1).  Consequently, we find no reason for applying "agent-in-charge" status to Harrison retroactively in this case, when we declined to apply it prospectively in King.  


Because we find Employer has produced substantial evidence to overcome the presumption, the presumption drops out and Employee must now prove he gave proper notice to Employer by a preponderance of the evidence.  Veco v.  Wolfer at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  There can be no construction in the employee's favor.  1988 SLA ch. 79 § 1(b).


Reviewing the evidence as a whole, we find Employee told his supervisor, Canary, about his back problems and his need for additional personnel because of the heavy workload in the Anchorage operation.  We find, however, that Employee did not tell his supervisor his back problems were related to the ditch digging incidents.  Although the evidence is conflicting, we give greater weight to Canary's testimony.  AS 23.30.122.  We make this determination based, in part, on the inconsistent actions of Employee.  Rather than using workers' compensation benefits, Employee paid for his medical treatment with his private insurance and took personal sick leave.  By contrast, Canary's response to the question of whether Employee ever told him of an injury to his back was unequivocal: "There's no doubt in my mind that Mr. Love never told me he hurt his back at work. . . . " (Canary dep. at 41).  Therefore, we find that while Employee’s supervisor may have known about his back problems, Canary had no knowledge Employee's back condition was related to work. We conclude, under the analysis of Green's Creek, Employer did not know Employee's disability and need for medical treatment was connected to the September 1995 work injuries. 


However, regarding Employee's argument that continuing work trauma caused his back pain which culminated in his need for surgery on January 22, 1996, we find the Employer has not rebutted the presumption. In Fox v. Alascom, Inc., 783 P.2d 1154 at 1159 (Alaska 1989), the Alaska Supreme court stated:  "An employee need not claim disability for every pang of pain in order to claim disability for a more fully developed injury." Fox was therefore remanded to the Board to determine whether "Alascom was notified of the claim within 30 days of the date it became 'apparent that a compensable injury [a full nervous breakdown] had been sustained' (Citation omitted)."  (Id.).


In this case, we find Employee's fully developed injury, immobilizing back pain, occurred on or about January 22, 1996, when he was transported by ambulance to Dr. Voke's office and admitted to the hospital.  Our finding is consistent with the testimony of Shank who said Employee did not begin missing a significant amount of work, taking pain medication on the job and talking about filing a workers' compensation claim until the end of December 1995 to the beginning of January 1996.  We find Employee's supervisor at the time of his hospitalization (Hughes), knew Employee intended to file a claim within 30 days of his fully developed injury. 


We now determine whether there was prejudice to Employer.


Timely written notice of an injury is required both because it lets the employer provide immediate medical diagnosis and treatment to minimize the seriousness of the injury, and because it facilitates the earliest possible investigation of the facts surrounding the injury.  (Citations omitted).  Thus a failure to provide timely notice that impedes either of these two objectives prejudices the employer.

Tinker, at 492.


We find Employer would not have been able to offer more or different medical treatment from that already sought by Employee himself.  In Rexwinkel v. State of Alaska, AWCB Decision No. 96-0448 at 13 (November 22, 1996), we found the employee's delay prevented the employer from extending proper medical treatment to minimize the effects of the injury.  


In this case, Employee sought immediate medical diagnosis and treatment with Dr. Voke, a qualified orthopedic surgeon.
  Dr. Voke's initial report indicates he was aware of the strenuous nature of Employee's work: "[E]mployee was hurt digging ditches, etc."  Nevertheless, Dr. Voke released Employee to continue his work without recommending any restrictions.  Dr. Voke also told Employee to return only if there was a worsening of his symptoms.  Employee did not return to Dr. Voke for two months, and again, Dr. Voke did not recommend any restriction of work activities.  In the interim, Employee hired an assistant, Shank, to help with the delivery and installation work.  Consequently, even if Employer had knowledge of the injuries, Employer offered no evidence of the modifications to Employee's work Employer might have implemented. 


Finally, we heard no evidence or argument suggesting Employer doubted the validity of Employee's statement he was injured digging ditches. Employer also did not offer any evidence of its efforts to locate and interview witnesses to the injury and/or how such efforts were thwarted by the passage of time caused by Employee's failure to timely notify.   Therefore, we also find there was no impediment to an investigation of the facts surrounding the Employee's September 1995 injuries or interviewing Employee's co-workers after Employee was hospitalized.  In summary, Employer was not prejudiced by Employee's failure to give notice.


In conclusion, we find Employer knew of Employee's possible injury from the continuing trauma of his daily work, begininning with the September ditch digging incidents and culminating in the fully developed injury, within 30 days of his hospitalization on January 22, 1996.  Accordingly, we find Employee gave timely notice of the continuing work-trauma injury.  AS 23.30.100 does not bar Employee's claim for compensation relating to the alleged cumulative trauma injury.


ORDER    


Employer's Petition to Dismiss Employee's claim for benefits allegedly resulting from the on-going trauma of his work activities which culminated in the fully developed injury of January 22, 1996 is denied and dismissed.     


Dated at Anchorage, Alaska this 27th day of February, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda Reinhold             


Rhonda Reinhold,



Designated Chairman



 /s/ Marc Stemp                  


Marc Stemp, Member



 /s/ Patricia Vollendorf         


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effec​tive when filed in the office of the Board unless proceedings to appeal it are instituted.

Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appel​late Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard "Dale" Love, employee / respondent; v. UGI/Amerigas, employer; and Insurance Co. of the State of Alaska/ petitioners; Case No.9529748; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of February, 1997.

                             _________________________________

                             Mary Malette, Clerk

SNO

�








     �The parties agreed to bifurcate the notice issue from the remaining issues in this case at the November 6, 1996 prehearing conference. 


     �Hughes became Employee's supervisor when he was promoted to the position of Market Manager (for Employer's combined operations in Anchorage, Fairbanks, Palmer and Soldotna, Alaska) in December 1995. (Hughes October 18, 1995 Depo.  at 8). Employee's supervisor before Hughes was Ernest "Wayne" Canary (Canary).  Canary, who was based in Tacoma, Washington, was the Area Manager responsible for 25 retail stores in Washington, northern Idaho and Alaska.  (Canary October 17, 1996 Dep. at 6).  


     �Harrison was Employee's supervisor when Employee worked out of the Palmer office as a service and delivery person before he was promoted to the newly created Anchorage District Manager position.     


     �Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n. 1 (Alaska 1991).  We will examine the evidence used to rebut the presumption by itself, since the presumption only shifts the burden of production and not the burden of persuasion.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).


     �We take administrative notice of the fact Dr. Voke is on our qualified physicians list to perform Board-ordered second independent medical evaluations.





