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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT LOW,




)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8926033

PHOENIX SEAFOODS, INC.,


)




Employer,


)
AWCB Decision No. 97-0051








)



and




)
Filed with AWCB Anchorage








)
February 28, 1997

WAUSAU INSURANCE COMPANIES,

)




Insurer,


)




  Defendants.

)

___________________________________)


Employee's request that we review the Reemployment Benefits Administrator's (RBA) August 6, 1996 determination was heard at Anchorage, Alaska on February 11, 1997.  Employee, who participated telephonically, is represented by attorney Joseph Kalamarides.  Attorney Tracey Knutson represents Defendants.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee contends the RBA abused his discretion in finding he was noncooperative with reemployment efforts.  Employee contends that, given his wife's illness and his own difficulties with retraining, it was reasonable for him not to participate in retraining.


Employee is 79 years old. In November 1995 rehabilitation specialist Katie Powers identified an occupational goal of multimedia specialist as appropriate for Employee.


Powers prepared a document entitled "Reemployment Plan Rationale" (RPR).  Under the section entitled "Reemployment Plan Recommendation," Powers stated training to become a multimedia specialist would take 10 weeks, approximately five and one-half hours per day, five days a week at the Foundation for Educational Achievement (FEA).  Classes began on January 8, 1996, and ended on March 14, 1996.  (November 16, 1995 RPR.)  


Powers testified she selected the multimedia specialist's training plan based on vocational testing of Employee by Paulo Da Silva.  In addition to reporting about Employee's test results, Da Silva also reported: 


[Employee] advised he did not have a good night's sleep due to his wife current medical condition and pending surgery for cancer. . . .  He worked at an extremely slow pace during the tests that were administered.  In addition, he reported feeling very fatigued as the evaluation progressed and his eyes were feeling blurry."


Da Silva stated that on one test Employee incorrectly answered 21 questions, with 13 of the errors being made in the last 15 questions.  Da Silva noted:  "He reported feeling very tired by the end of this exam."  The testing took a total of four hours according to Powers.


Powers testified she was not concerned about Employee's fatigue in proposing the 10-week training because his overall test scores were good.  Powers believed Employee's enthusiasm and mind set about the training would make him successful. 


Powers testified she was aware of Employee's wife's cancer and her need for treatment. She meet with Employee and his wife to discuss Employee's ability to complete the training.  Both of them were very positive, and assured Powers he would be able to do so.  Powers stated in her report:  "One of Mr. Low's biggest challenges will undoubtedly be dealing with his wife's health challenges, and at the same time participate in training."  (RPR at 4.)  Powers testified she did not know the details of Mrs. Low's condition, or request to review any of her medical records.  Powers testified she assumed Mrs. Low might need radiation and chemotherapy, but did not know what would be needed.  Powers testified she "deferred" to what Employee and Mrs. Low thought they could accomplish.


The Chronological Log prepared by Employee and his wife states that as of November 7, 1995 Mrs. Low was unable to start the planned radiation treatment because the tumor mass was too large.  On November 9, 1995 additional surgery had been scheduled. The surgery was performed on November 14, 1995, with two more cancerous tumors found and removed. 


Employee signed the RPR on November 16, 1995.  He testified he did not know it was a reemployment plan, but thought it was to get him enrolled in classes.  He testified he did not know the RPR was a contract.
  The last paragraph of the RPR states:


This is my reemployment plan recommendation in total.  This has been reviewed with Mr. Low; he is in agreement with this recommendation, as indicated by the signature on the attached page.  I will await further contact from you, Mr. Youngclaus [Defendants' adjuster], regarding your response to this recommendation.


Employee testified he did not have his attorney review the document before signing.  Employee testified he was deeply involved in his wife's cancer treatment and at the same time trying to get training.


Powers testified that, although the RPR does not state what Employee was expected to do, she had a discussion with him regarding keeping in contact with her.  He was to phone her within a few days after beginning classes.  He was to phone her if he had problems and, even if he had no problems, he was to contact her periodically anyway.  She testified Employee knew he was supposed to attend classes and take tests.


Powers' April 10, 1996 summary to Defendants' adjuster indicates she spoke with Employee on January 5, 1996, directing him to begin classes, even though his test scores for entrance had not been received.  Classes started on January 8, 1996, and Powers left Employee a message on January 8 that his test scores were sufficient for entrance and reminded him to attend class.  On January 15, 1996 Powers received a message from the training coordinator that Employee had dropped out of school due to his wife's illness.  


On January 18, 1996 Powers spoke with Employee, who advised he wanted to resume the training in March. Employee and Powers disagree on the events between the time he withdrew in January and the time he resumed classes in March 1996.  He testified he wanted the training totally changed.  He wanted training that would permit him to attend classes nearer his home, and to learn a multimedia program that was compatible with the IBM equipment Defendants were purchasing for him.  Employee testified Powers would not write up a modification for his training.  Powers testified Employee wanted to sign up for computer-assisted drafting classes, which was inconsistent with the multimedia specialist's training.


Defendants agreed to Employee's resuming multimedia training the next time it was offered, which was March 25, 1996.  FEA was willing to let Employee return for the next session of training.  FEA recommended Employee take a one-day seminar regarding computers before returning to school.  Employee and Powers spoke on February 14, 1996, and Employee indicated he would do so. (Powers' April 10, 1996 letter to Mr. Youngclaus.)  The RBA found Employee did not take the recommended class.  (RBA Decision at 2.)  


Employee and Powers spoke on February 20, 21, 26, 27, March 7, and March 22.  Powers indicated Employee started classes on March 25. She did not state how she got this information.  Employee phoned Powers on April 1 and April 4.  Powers did not note any discussion about his attendance at school; the conversation notes relate to Defendants' purchase of a computer for Employee.  (Id.)


On April 9, 1996 Powers received a phone call from the FEA training coordinator advising Employee had been leaving class early, had not turned in any assignments nor taken any examinations.  Powers stated FEA reported Employee left class two and one-half hours early on April 1, did not attend classes on April 2, left school one hour early on April 8, and missed five hours on April 9.  The coordinator also stated the instructor reported Employee required a significant amount of class time, yet he was unwilling or unable to follow through and complete assignments and exams.  (Id.)


Powers phoned Employee to set up an appointment to discuss these allegations with the instructor and Employee.  Employee phoned Powers the next day to say he did not believe a meeting was necessary, as he needed to care for his wife on a full-time basis.  In addition, Powers reported Employee had decided the multimedia training was not appropriate for him. Employee withdrew from classes on April 11, 1996. (Id.)


Employee's Chronological Log indicates his wife was in chemotherapy at the time he returned to school on March 25, with treatments every two to three days as well as check-ups with her doctors.  According to Employee, the treatments took about one and one-half hours.  Employee submitted a May 14, 1996 statement from his wife's doctor, Kamran Hassidim, M.D., for the RBA's consideration.  Dr. Hassidim stated: 


Mrs. Phyllis Low has been under my medical care since September 25, 1995.  She presented with an unusual and rare cancer . . . .  She needed an extensive workup including biopsy, x-rays, scans, MRI and endoscopy.  This was followed by extensive treatments with surgery, radiation, therapy and chemotherapy. She required constant assistance both physical and emotional from her husband during this most difficult time and unusual circumstances.


Mrs. Low's other physician, Miles Stanich, M.D., wrote a letter dated April 10, 1996 stating:  "I have advised Mr. Robert Low that he will be needed for day long care of his wife. . . .  This period of care should end on or about May 1, 1996."


Employee testified that he had to drive over 100 miles round trip each day to attend classes at FEA.  He testified he left home at 5:45 a.m. to be sure to get to school for the start of classes at 8 a.m.  Employee testified that if he left later, he could not be sure to get to school on time because of traffic congestion.  His trip home took close to an hour.


In addition to spending at least eight hours a day going to school, he was greatly concerned about his wife, to whom he had been married for 54 years.  She was depressed and hysterical from being alone all day.


Defendants paid benefits to Employee under AS 23.30.041(k) from September 7, 1995 through April 29, 1996.  (May 23, 1996 Compensation Report.)  Defendants controverted Employee's reemployment benefits for failure to cooperate with reemployment efforts.  (May 2, 1996 Controversion Notice.)  


After holding a hearing, the RBA issued his decision on August 6, 1996.  In his decision the RBA stated:  "I believe the evidence and testimony shows that Employee showed unreasonable failure to cooperate in several key areas."  Next the RBA listed the areas:


1.
Employee's failure to take the recommended one-day computer class before resuming classes on March 25, 1996.  


2.
Leaving early when he did attend school, and not taking tests or do assignments.  


3.
Not maintaining passing grades; and 


4.
Not making a significant effort to keep up with his "responsibilities in the plan," or keep in contact with the specialist about his responsibilities. 


Immediately thereafter, the RBA concluded:  "It is unfortunate that Employee's wife became ill and necessitated full-time care.  On the other hand, I do not believe that the responsibility of the Employer extends to Employees' cares [sic] for a family member is required by statute."   


Employee contends the RBA abused his discretion in finding him noncooperative.  He argues the RBA failed to consider Employee's fatigue from attending classes and his emotional state justified not attending school and doing the course work.  He argues he was fatigued just from taking four hours of tests for Da Silva, and it was unreasonable to expect him to be able to attend five and one-half hours of classes, five days a week, as well as drive almost two hours each day.  Employee contends the RBA erred in finding the "plan" contained "responsibilities" with which he failed to cooperate.  Employee alleges the RBA made a mistake in finding that he was not in contact with Powers.  Employee contends he withdrew from classes and received no grades; therefore the RBA was in error in finding that he failed to maintain passing grades.  


Defendants contend Employee has a long history of not cooperating, and generally delaying the reemployment process.  They contend Employee knew when he signed the RPR that his wife had cancer and needed treatment; he cannot use her illness as an excuse for not attending classes or taking tests.  They argue the RBA did not abuse his discretion, and his decision should be affirmed.


In addition to asking us to find the RBA abused his discretion and remand the RBA's determination, Employee asks us to remand for plan modification.  Defendants contend that they have overpaid Employee, and they should get a credit for their overpayment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(n) provides:



After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means unreasonable failure to



(1)
keep appointments;



(2)
maintain passing grades; 



(3)
attend designated programs;



(4)
maintain contact with the rehabilitation specialist;



(5)
cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full-time basis;



(6)
comply with the employee's responsibilities outlined in the reemployment plan; or



(7)
participate in any planned reemployment activity as determined by the administrator.

(Emphasis added.)


AS 23.30.041(o) provides in part:




Upon the request of either party, the ad​mini​strator shall decide whether the employee has not cooperated as provided under (n) of this section . . . .  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator. . . . 


The issue before us is whether the RBA abused his discretion in finding Employee was noncooperative.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper mo​tive'." [footnote omitted]. Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decis​ions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary, 25 (4th ed. 1968).


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  In Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court held that we properly refused to reweigh the evidence in reviewing an RBA determination. 


 The Administrative Procedure Act provides another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those above but also expressly includes reference to a "substantial evidence" standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.


We have long held that mere failure to cooperate with a reemployment plan is not a reason to terminate reemployment benefits; under AS 23.30.041(n) the failure must be unreasonable.  Hiller v. Sunrise Bakery, AWCB Decision No. 92-0283 (November 20, 1992); Turcott v. Leslie Cutting, Inc., AWCB Decision No. 94-0107  (May 4, 1994).  


First, we find Employee's past behavior and  his dropping out of classes in January 1996 is not relevant to this determination.  The issue is whether the RBA abused his discretion in finding Employee noncooperative beginning April 11, 1996.  


We find we have difficulty in determining the reason the RBA found Employee noncooperative.  He found Employee failed to do various activities listed in AS 23.30.041(n).  We agree these findings are the starting point for a determination under section 41(n).  However, under section 41(n), the failure to perform the statutory duties must be "unreasonable" to justify finding noncooperation.  


The RBA found Employee's wife necessitated full-time care, and he agreed that Employee's caring for his wife was more important than his rehabilitation plan.  The only explanations we can find for the RBA's determination that Employee's actions were unreasonable are the RBA's statement: "I do not believe Employer should be bound to provide continued rehabilitation benefits during this period," and his statement:  "I do not believe that the responsibility of the Employer extends to Employees' cares [sic] for a family member is required by statute."  Based on these two statements, we find the RBA was concerned that Employer would have to pay reemployment benefits during the time Employee failed to perform the statutorily imposed duties.


Nearly every time an employee receiving benefits under AS 23.30.041, especially benefits under section 41(k), fails to comply with the duties imposed under section 41(n), particularly maintaining passing grades while in retraining, the employer will pay more in benefits.  We find, however, the mere extra costs alone is not per se unreasonable failure to cooperate under section(n).  If it were, the legislature would not have required a finding of unreasonableness.  We find the RBA must not only determine Employee failed to perform the statutory duties, but must also state why the failure was unreasonable.


The term "unreasonable" used in section 41(n) is not defined in the Alaska Workers' Compensation Act or our regulations.  The term "unreasonable" is defined in Webster's New World Dictionary  1155 (2nd college ed. 1979) as "having or showing little sense or judgement; not rational; excessive; immoderate, exorbitant."  We will use this definition in construing the statute. 


In order for us to meaningfully review the RBA's decision, we must remand it for him to determine whether Employee's actions showed little sense or judgement, were not rational,
 or whether the cost of his decision not to cooperate is an excessive, immoderate or an exorbitant expense for Defendants to bear.


In addition, we find the RBA did not discuss or consider the evidence we heard about Employee's physical or emotional state when he tried to attend classes.  We cannot tell from the RBA's decision whether this evidence was not presented to him,
 or if he did not consider it.   Even if Employee had not elected to stay home with his wife, his own personal health may have been a reason for his failure to cooperate. Upon remand, the RBA must consider this evidence and determine whether it was reasonable for Employee to fail to perform the statutory duties.


Further, we find the evidence does not support some of the RBA's determinations regarding the activities Employee failed to perform. The RBA found that "when [Employee] did show for classes he either left early or did not take tests or do assignments."   We find there is no evidence that from March 25, 1996 to April 1 (five days of classes) that Employee missed any classes.  There is no evidence that Employee missed any classes from April 3 to April 8 (3 days of classes).  We find that in the 13 days of classes he did attend, there were 71.5 hours of class time.  We find Employee missed 13.5 class hours or about 19 percent of the total class hours.


The RBA found Employee failed "to keep up with his responsibilities in the plan or to keep in contact with the specialist about his responsibilities."  We find there are no specific responsibilities stated for either Employee or Employer in the RPR.  The only Employee responsibilities that might be inferred from the RPR is that he would attend classes from 8:00 a.m. to 2:30 p.m., Monday through Friday, from January 8, 1996 through March 14, 1996.  Employee's failure to attend classes from January 8 through March 14, 1996 is not the basis for the RBA decision, nor is it part of our consideration in reviewing the RBA's decision.


On remand the RBA may reconsider his findings regarding the areas in which Employee failed to cooperate.  He may request the parties submit additional evidence or arguments.  


Employee also requested that on remand we authorize the RBA to modify the training.  In view of some of the arguments raised by Employee at the hearing, it is not clear whether he was seeking modification because the RPR was invalid as a plan,
 or was seeking modification to revise the plan.  


The court's discussion in Binder is confusing on the issue of modifying or invalidating a plan.  In finding Binder's plan "valid" and limiting reemployment plan costs to a total of $10,000, which included the costs of the failed plan, the court stated there was nothing to suggest Binder's first plan was "not valid."   The court found "all of the procedural requirements of AS 23.30.041(h) were satisfied in developing the plan."  The court noted the employer has an "obligation . . . to review [the proposed plan] for compliance with the statute and, if reasonable, to agree . . . .," and that one aspect of the counselor's approval "was his finding that Binder could `be reasonably expected to satisfactorily complete the plan and perform in a new occupation within the time and cost limitations of the plan'. AS 23.30.041(h)(9)."  Binder at 121-22.

       In Binder, the court also stated that once the parties and rehabilitation specialist agree to the plan, "their agreement acts as an adjudication which may be altered only for limited reasons. . . ."  Id. at 121.  From this we would infer modification proceedings must be commenced under AS 23.30.30.130. However, the court stated in a footnote:  


We see very little in the statutory language or in its legislative history to suggest that a plan many not be modified or terminated in favor of a more suitable plan if circumstances arising during reemployment training so warrant and if approval is obtained pursuant to AS 23.30.041(j).  To find otherwise would remove all flexibility from the statute and could hinder the goal of providing effective reemployment training.

(Emphasis added.)  Id. at 122.  From this we conclude that a plan may be modified in accordance with AS 23.30.041(j), without modification proceedings under AS 23.30.130.
 


Under AS 23.30.041(j), if the parties fail to agree on a plan, either party may submit a plan for the RBA's approval.  We find the same procedure is appropriate for modification.  The RBA's retention of jurisdiction to modify a plan, and not requiring a party to seek modification from us under section 130, is consistent with ensuring a quick, efficient remedy at a reasonable cost to employers.  


Likewise, if a party seeks a determination that a plan is not valid, it is appropriate for the RBA to review the plan for compliance with AS 23.30.041(h), given his expertise in this area.  There is no need for the party to seek modification from us under AS 23.30.130 just so we may remand the matter to the RBA.   


Accordingly, on remand Employee may ask the RBA to determine whether the plan should be modified or whether it was not valid.     


ORDER

Employee's request that we remand this matter to the RBA is granted.  On remand the RBA will proceed in accordance with this decision.


Dated at Anchorage, Alaska this 28th day of February, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom            


Rebecca Ostrom, 



Designated Chairman



 /s/ Florence Rooney           


Florence Rooney, Member



 /s/ Patricia A. Vollendorf    


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Robert Low, employee / applicant; v. Phoenix Seafoods, Inc., employer; and Wausau Insurance Companies, insurer / defendants; Case No. 8926033; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of February, 1997.

                             _________________________________

                             Donna Bodkin, Clerk 

SNO

�








     �Both the RBA and Defendants referred to the RPR as a contract.  In Binder v. Historical Preservation Foundation, 880 P.2d 117, 121 (Alaska 1994), the court stated that: "[O]nce the plan has been formulated and approved by the parties and the rehabilitation specialist, . . . their agreement acts as an adjudication which may be altered only for limited reasons, such as a showing of fraud, misrepresentation, or a failure to meaningfully or substantially comply with the statutory requirements."  (Emphasis added.) 


     �We reject Defendants' argument that Employee knew of his wife's cancer at the time he signed the RPR, and he cannot use his wife's cancer as justification for not cooperating.  On November 9, approximately one week before he signed the RPR, it was determined the mass was too large for radiation therapy. Surgery was performed the day before he signed the RPR.   While someone like Powers, with special training, might have understood the possible complications of Mrs. Low's cancer and the impact of her treatment, we do not believe Employee as a lay person had the requisite knowledge.


	Further, a mastectomy was recommended December 12, after Employee signed the RPR. The mastectomy was performed December 15, at which time another type of carcinoma was identified.  


     �Because section 41(o) permits a hearing before us under AS 23.30.110 and because we have no regulation limiting the evidence presented at that hearing, we find a party may submit new evidence to us which was not submitted to the RBA for his initial determination.  This process is awkward since it may lead us to find the RBA abused his discretion based on evidence which was not available to him at the time of his decision.  Nonetheless, it appears we have no alternative.  Quirk v. Anchorage School Dist., 3 AN-90-4509 (Alaska Super. Ct.) (August 21, 1991).   


     �In Binder the court seems to indicate there might be different considerations if the plan is "not valid," apparently referring to the failure to satisfy "all of the procedural requirements of AS 23.30.041(h)" in development of the plan.  Binder, 880 P.2d 121.  


     �It appears the parties agree with our analysis based on their  previous, informal modification of the RPR, when the start date was changed to March 25.  We are unable to find any written agreement regarding the modification; it appears to have been done orally without the RBA's involvement.





