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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HARRY BLANAS,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB MASTER CASE No. 9430189

KIMCO, INC., et al,



)








)
AWCB Decision No. 97-0054





Employer,


)








)
Filed with AWCB Anchorage



and




)
March 5, 1997








)

EAGLE PACIFIC INSURANCE CO., 
     )


et al,




)








)




Insurer,


)




  Defendants.

)

___________________________________)



In accordance with the December 20, 1996 Prehearing Conference Summary, on February 12, 1997 we heard the issue of whether we should set aside three approved agreed settlements (Compromises and Releases or "C&Rs") in this multiple-employer claim.
  Employee was present and represented himself.  Attorney Constance Livsey was present.  She represents AC & S, and its insurer, Aetna Casualty & Surety, in AWCB Case Number 8102999.  Ms. Livsey also represents Owens Corning Fiberglass Corporation and its insurer, Aetna (hereafter "Owens"), in AWCB Case Number 8102995.


Attorney Meredith Ahearn was present.  She represents Insulation Services, Inc., and its insurer, Commercial Union Insurance Companies (hereafter "ISI"), in AWCB Case Number 8102998.  Also present was attorney Dennis Cook, who represents E.J. Bartells and its insurer, Wausau Insurance Company ("EJB"), AWCB Case Number 8102996. The record closed at the hearing's conclusion.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In January 1996 Employee filed claims against the employers listed above as well as others.  He alleged KIMCO Company was his last employer prior to being diagnosed with asbestosis.  Employee alleges he was diagnosed as having extensive interstitial fibrosis bilaterally in his lungs.  Accompanying Employee's claim were various medical reports, including a May 10, 1995 report from Norman Wilder, M.D.  (Exhibit 7 to Claim).  Employee claimed medical expenses as well as disability benefits. 


The alleged last employer, KIMCO, answered Employee's claim on February 27, 1996 contending Employee was not exposed to asbestos while working for KIMCO, that his employment did not cause his condition, and his claim was barred for failure to give timely notice and file a claim.  EJB answered on March 7, 1996, raising the statute of limitations and last injurious exposure defenses.  ISI answered Employee's claim on March 15, 1996 alleging, among other defenses, that Employee's claim was barred by AS 23.30.100(a) and AS 23.30.105(a), Employee's injuries were caused by others, and that a subsequent employer aggravated Employee's condition.  


On April 12, 1996 attorney Robert Rehbock filed an Entry of Appearance on Employee's behalf.  On May 10, 1996 Employee filed a medical summary accompanied by additional medical reports.  Included in these reports were Dr. Wilder's April 3, 1996 note stating Employee had a "Class 3, 30-45% moderate impairment of the whole person" due to asbestosis and obstructive lung disease. 


On July 22, 1996 we received a C&R between Employee, EJB and ISI.  The C&R states Employee worked for EJB in 1962 and 1963, for ISI in 1964, and for his own company, Blanas Insulation Company, Inc., at some unspecified later time.  The C&R states:  "In May 1995 employee was diagnosed by pulmonary specialist Dr. Norman J. Wilder as having significant asbestosis which precluded his return to his normal occupation."  EJB and ISI contended they were not liable for benefits; they claimed the protection of the last injurious exposure rule. 


No medical records accompanied the C&R. Instead, the parties agreed in the C&R: "The medical records and summaries on file in this matter reflect all medical treatment received by Employee to date."


The C&R provided a payment of $1,000 to Employee and $250 to his attorney in return for a complete release of all time loss benefits.  On July 31, 1996, we wrote to the three attorneys, and sent a copy to Employee, stating we did not approve the C&R because it waived death benefits, which is not permitted under AS 23.30.012, and because the C&R's provisions regarding future medical benefits were contradictory.


On July 30, 1996 we received a Settlement Agreement (C&R) between Employee and A C & S.  The C&R states Employee worked as an insulator for over 20 years, that he worked for numerous employers in the insulation industry, and owned his own insulation business.  
The C&R listed the various disputes between the parties, including A C & S's allegation that Employee was not exposed to asbestos during his brief employment in 1963.  In addition, A C & S disputed Employee's allegation that he was permanently totally disabled (PTD) due to his pulmonary condition.  The settlement provided a payment of $1,000 to Employee, and payment of $250 in attorney's fees, in return for the release of all benefits, including all medical benefits.  


The C&R stated at page 3:  "All medical reports in the possession of the employer are attached and are incorporated into this agreement.  The parties agree that all medical reports in the possession of the Alaska Workers' Compensation Board are also incorporated into this agreement."  Included in the medical records accompanying the C&R was the May 4, 1995 chart note of Dr. Wilder.  Dr. Wilder compared Employee's 1989 x-rays with more current x-rays and stated that he has "significant asbestos."  Dr. Wilder went on to say:


I thought most certainly he did have asbestosis of a classical pattern and the he certainly should not be exposed to any asbestos or other dusts without appropriate respiratory protection, as would be the case with any worker.  Review of his pulmonary function test result would indicate to me that he does meet criteria for Social Security disability . . . . 


On July 30, 1996 we also received a C&R between Employee and Owens.  It stated Employee worked for Owens sporadically form 1962 through 1972.  It listed the parties' various disputes.  Owens contended Employee was not exposed to asbestos during his work for it, and if Employee suffered any exposure, it was minimal.


This C&R also provided a payment of $1,000 to Employee and $250 in attorney's fees in return for a complete release of all benefits including all medical benefits.  It was accompanied by the same medical records filed with the C&R submitted by A C & S.  The C&R also stated at page 3:  "All medical reports in the possession of the employer are attached and are incorporated into this agreement.  The parties agree that all medical reports in the possession of the Alaska Workers' Compensation Board are also incorporated into this agreement."  


We approved the C&Rs for A C & S and Owens on August 7, 1996.  On August 7, 1996 we received a stipulation from the parties for the C&R between Employee, EJB and ISI.  It was accompanied by a substitute page three. The substitute page deleted the waiver of death benefits, and clarified that all medical benefits were waived.  We approved the revised C&R on August 21, 1996.  


After approval of the settlements with these four employers, Employee still has claims pending against KIMCO and three other employers.  Our records reflect Employee has a claim pending against Aber Company, with an alleged exposure to asbestos in January 1969.  He has a claim pending against Saberhagen Holding, Inc., (The Brower Company) with an alleged 1990 exposure, and a claim against Anco Insulation, Inc., with an alleged exposure in 1993.


On November 27, 1996, attorney Rehbock filed his notice that he no longer represented Employee.  Since that time, Employee has filed a multitude of pleadings.  From these and Employee's arguments at hearing, we find he is unhappy with the course of his claims after we approved the three settlements.  It appears he was under the impression that KIMCO, as the last employer, would have to pay his medical expenses and disability benefits once the claims against the other employers were settled.  This has not happened as KIMCO continues to deny liability.


At the hearing, Employee alleged their were various defects in the procedures we used in approving the C&Rs.  He contends we did not have all the medical records, no hearing was held on the proposed C&Rs before approval, and they were not in his best interest because the combined payments from the approved C&Rs do not cover his medical expenses to date, let alone pay benefits for his disability.   It appears he wants to have the C&Rs set aside.
 


Defendants argue there is no basis for setting aside the C&Rs. They contend that if Employee is seeking relief under Alaska Rules of Court, Rule 60(b), we lack jurisdiction as that is a matter to be determined by the superior court.  Defendants argue they have been released by Employee, we no longer have jurisdiction over the claims Employee filed against them since they have been settled, and Employee's remaining claims should proceed to hearing without their involvement.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides in part:


At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . .  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.30.130, 23.30.160, and 23.30.245.


"Upon approval by the Board, settlement agreements have the same legal effect as awards, except that they are more difficult to set aside . . . ." Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1158 (Alaska 1993).  We have no authority to set aside a C&R for unilateral or mutual mistake.  Id. at 1159.  In Olsen the court noted that it was not addressing whether an independent action might be maintained to relieve a party of a Board approved settlement.  Id. at 1159, n.4.  


We find at the time he signed the C&Rs Employee was represented by an attorney who appears before us on a regular basis. We find the attorney is familiar with the law governing workers' compensation claims.  At the hearing Employee contended it was represented to him and us that under the last injurious exposure rule the last employer was responsible for his medical benefits, and our approval was based on these representations.  After approval of the C&Rs, the last employer still refuses to pay his medical expenses.


We are familiar with the last injurious exposure rule, and the fact that the last employer may have defenses which would relieve it of responsibility.  In considering approving a settlement, we not only consider what is written in the agreement but the law in general.  The parties' representations in the C&R and other pleadings did not mislead us.  If Employee was misled by the parties' representations, we find that is a unilateral mistake.  We find it does not justify setting aside the approved C&Rs.  If Employee was misled by his own attorney's representations, his remedy is against his attorney, not Defendants.


Employee contends we violated 8 AAC 45.160
 in approving the C&Rs because not all the medical reports accompanied the C&Rs.  At the hearing Employee contended Dr. Wilder's May 10, 1995 letter was not available to us when we approved the C&Rs.  We find this report was filed with Employee's claim, and was available for our consideration at the time we approved the C&R.  


Employee also submitted a "Medical Report," on an Alaska Employment Service form, from Dr. Wilder dated November 18, 1995.  We could not find a copy of this report in our records.  Employee submitted no evidence that Defendants had this report and failed to submit it with the C&Rs.  If anything, it appears Employee had the report and failed to submit it as required by AS 23.30.095(h).  Even though this report was not submitted at the time we approved the C&Rs, we find it makes no difference in our determination.  In the November 18, 1995 report, Dr. Wilder listed Employee's limitations as avoiding all fumes, dusts and respiratory irritants.  Dr. Wilder recommended the use of standard respiratory protection.  Dr. Wilder believed Employee's asthma, "may limit [him] to `light' work."   We find this same information was also contained in other medical reports which were available to us at the time we approved the C&Rs.


Employee believes we did not have the medical report showing his 45 percent impairment at the time we approved the C&Rs.  We find Dr. Wilder's May 3, 1996 report, giving him a 30 to 45 percent impairment rating report was filed with Employee's May 10, 1996 medical summary.


Employee contends we would not have approved the C&R as being in his best interest if we knew about the $10,000 in accumulated medical expenses at the time we approved the C&Rs.  We find the difference between the total payments under the C&Rs and the accumulated medical bills is not necessarily the standard to determine whether a C&R is in an injured worker's best interest.  After all, one of the fundamentals of a "compromise" is the parties giving up of demands or making concessions.  Webster's New World Dictionary 292, (2nd College ed. 1979).  Given the defenses raised and that Employee still has claims pending against four employers, the C&Rs did not necessarily have to fully pay Employee's medical bills to be in his best interest.


Employee contends we did not consider his best interest in approving the C&Rs because we did not hold a hearing.  We find under AS 23.30.012 we may hold a hearing, but we are not required to do so.
  Our regulation, 8 AAC 45.160(d), makes it clear that a hearing is discretionary.
  We find there is no requirement that we hold a hearing before approving a C&R.


Employee appears to be seeking an "independent action" to set aside the C&R.  The northern panel of the board has ruled that we have authority to consider an "independent action"
 to relieve an employee from an approved C&Rs when the C&R is procured through fraud.  Blanas v. The Brower Co., AWCB Decision No. 94-0059 (AWCB Case No. 9018428)(March 18, 1994).  Assuming we have authority to consider an independent action, we find there is no evidence of fraud by Defendants in procuring the C&R.  They raised certain defenses, which they are permitted to raise.  There is no evidence that Defendants' represented that, once the C&Rs were approved, that

KIMCO would accept Employee's claim and pay benefits.  


We find Employee had ample time to consider the C&Rs before he signed them. We find he is familiar with the effects of C&Rs and the difficulty in seeking to set aside a C&R.  See Blanas, AWCB Decision No. 94-0059.  We find no reason to justify setting aside the approved C&Rs.


Employee contended at the hearing that Defendants committed unfair claim settlement practices with their controversion notices.  He contends they violated AS 21.36.125.  We find we have no jurisdiction to consider this allegation.  It is a matter for either the Division of Insurance or the court.  


At the hearing Employee expressed his frustration with the workers' compensation system and not getting a determination on which employer, if any, is liable to him for benefits.  We find some of the delay is caused by Employee's own actions -- he files multiple and confusing pleadings.  Based on Employee's presentation at the hearing, we find he understands some of the more difficult concepts in workers' compensation law and is capable of representing himself. We encourage Employee to carefully consider his actions before filing any more pleadings which may further delay our hearing and deciding the merits of his claims.  


Despite the fact that we have not set aside the C&Rs and that the defendants released under the C&Rs are discharged from any further liability to Employee, Employee  still has active claims pending against four employers.   If Employee has gathered all the evidence he needs to present his claims and is ready for a hearing on any of his claims, he needs to file an Affidavit of Readiness for Hearing.  AS 23.30.110(c).  We have a form Affidavit of Readiness for Hearing that he may use for this purpose.  


If there is no opposition to Employee's Affidavit of Readiness for Hearing, a hearing must be scheduled within 60 days after we receive his request.  If an opposition to his hearing request is filed by one of the defendants, a prehearing will be held and a hearing date must be set. AS 23.30.110(c).
 


Employee needs to be aware that if a defendant has controverted his claim, he must request a hearing within two years of the controversion.  If he fails to timely request a hearing, his claim is denied.  AS 23.30.110(c).  We encourage Employee to follow the appropriate procedures, and bring his claims to a conclusion. 


ORDER

Employee's request to set aside the approved C&Rs in case numbers 8102999, 8102998, 8102996, and 8102995 is denied and dismissed.  The defendants in these four cases are no longer parties to proceedings before us regarding Employee's claims relating to asbestos exposure.  No further notices of prehearing conferences or hearings regarding Employee's asbestosis claims will be sent to these four defendants.


Dated at Anchorage, Alaska this 5th day of March, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom             


Rebecca Ostrom, 



Designated Chairman



 /s/ Philip E. Ulmer            


Philip E. Ulmer, Member



 /s/ Shawn Pierre               


Shawn Pierre, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Harry Blanas, employee / applicant; v. KIMCO, Inc., et al, employer; and Eagle Pacific Insurance Company, et al, insurer / defendants; Case No. 9430189; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of March, 1997.

                             _________________________________

                             Brady D. Jackson, III , Clerk
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     �Employee has filed various other pleadings seeking our determination on other issues.  Under 8 AAC 45.065(c), the Prehearing Conference Summary governs the course of the proceedings, and setting aside the C&Rs was the only issue listed.  In addition, as explained to Employee at the hearing, before we hear other issues, additional employers must be given notice of the hearing on the other issues and an opportunity to be heard.  If we ruled on Employee's request and it affected an employer who had not been given notice, the employer would be denied a fair hearing and due process.


     �We realize Employee's real desire is to have us rule on which employer is liable, if any, and then have us consider setting aside the C&Rs if one of the employers released by the C&Rs is the responsible party for his benefits.  However, we cannot follow the procedure Employee proposes because it violates due process and a fair hearing for defendants.       


     �8 AAC 45.160(c)(1) states a C&R must "be accompanied by all medical reports in the parties' possession, except that, if a medical summary has been filed, only those medical reports not listed on the summary must accompany the agreed-upon settlement."


     �AS 23.30.012 states in part: "[I]f it involves . . . permanent disability, the board may require . . . a hearing in order to determine whether or not to approve the agreement."


     �8 AAC 45.160(d) states in part:  The board . . . will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved."


     �ARCP Rule 60(b) states in part:  "This rule does not limit the power of a court to entertain an independent action . . . to set aside a judgment for fraud upon the court. . . .


     �Presumably there is little reason for any of the remaining defendants to object to Employee's request for a hearing.  They have known of his claim for over a year, and should have had adequate time to complete discovery and prepare for the hearing.





