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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BEN NICKERSON,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No.
9305687 

ALASKA SALES & SERVICE,


)



9430239








)




Employer,


)
AWCB Decision No. 97-0062 








)



and




)
Filed with AWCB Anchorage








)
March 13, 1997

INDUSTRIAL INDEMNITY,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for compensation and the employer's petition for a Social Security offset in Anchorage, Alaska, on February 12, 1997.  Attorney Chancy Croft represents the employee.  Attorney Joseph Cooper represents the employer.  Hearing Officer Patricia Huna reopened the record on February 19, 1997 to obtain more information on the employee's income.  The record closed on February 25, 1997 when we next met.


ISSUES

1. Whether to award the employee permanent total disability (PTD) benefits from February 12, 1997, and continuing.  


2.  Whether the employee is entitled to attorney fees and costs.


3. Whether to grant the employer's petition for an offset under AS 23.30.225(b) due to the employee's receipt of Social Security Administration disability benefits.


SUMMARY OF THE EVIDENCE

At the hearing, the employer conceded that it did not have enough evidence to overcome the presumption that the employee is permanently totally disabled as of February 12, 1997.  The employer further conceded it did not have enough evidence to overcome the presumption that the disability is a result of injuries suffered on February 24, 1993 and July 11, 1994, during the course and scope of employment with the employer.  The employee is requesting $5,780.00 in attorney fees and $1,769.65 in legal costs for a total of $7,549.65 in litigation costs.  At the hearing we orally awarded permanent total disability benefits and $7,549.65 in attorney fees and litigation costs to the employee.


On February 19, 1997, the parties provided information regarding the employee's income.  The employee is receiving $609.00 per month from the Social Security (SS) Administration.  The employee's gross weekly earnings are $792.90.  Both parties agree these figures are accurate.  The employer would like a SS offset based on these figures.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. 
Whether We Should Award Permanent Total Disability Benefits from February 12, 1997, continuing.


We find, based on the employer's concession, that the employee established the presumption of compensability for PTD benefits from February 12, 1997, and continuing, and the employer failed to overcome that presumption.  Therefore, we award the employee PTD benefits from February 12, 1997, and continuing thereafter.


2.
Whether the Employee is Entitled to Attorney Fees and Costs.


AS 23.30.145 provides in pertinent part:



(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  



(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  


We find the claim was controverted by numerous controversion notices and by a refusal to pay compensation. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979). The employee seeks an award of reasonable attorney's fees under subsection 145 (a) and (b) for the benefits obtained.  Attorney Croft's affidavit claims 28.90 hours for time spent in this case at an hourly rate of $200.00 per hour.  We find the employee retained an attorney who successfully prosecuted all the issues.  We further find the employer did not raise any objections to the employee's request for fees.   Therefore, we will award one-hundred percent of the requested fees.  The employer shall pay $5,780.00 in legal fees.  In the event the statutory minimum fee exceeds $5,780.00, the employer shall pay the minimum statutory minimum fee under AS 23.30.145(a).  


The employee requested payment of legal costs, and submitted an itemized statement.  8 AAC 45.180 provides in pertinent part:


(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant:


(3) costs of obtaining medical records;

. . . .


(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk 


(A) is employed by an attorney licensed in this or another state;


(B) performed the work under the supervision of a licensed attorney;


(C) performed work that is not clerical in nature;


(D) files an affidavit itemizing the services performed and the time spent in performing each service; and


(E) does not duplicate work for which an attorney's fee was awarded;


(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented; 

. . . .


(17) other costs as determined by the board.


The employee claims costs of $1,769.65 for postage, photocopying, messenger services, and paralegal services.  The employer shall pay these costs. 


3.
Whether to Grant the Employer's Petition for an Offset under AS 23.30.225(b) due to the Employee's Receipt of Social Security Administration Disability Benefits.


AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401-433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401-433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wages at the time of injury.


The term, "average weekly wages" as a benefit cap under AS 23.30.225(b) is synonymous with "gross weekly earnings" under AS 23.30.220.  Underwater Construction, Inc. v. Shirley  844 P.2d 150, 156 (Alaska 1994).


Under the SS Act (Act), 42 U.S.C. 401 et seq., the maximum monthly amount a recipient is allowed in combined social security and workers' compensation benefits is 80 percent of the person's average current earnings.  The Act authorizes the SS Administration to reduce social security payments to a recipient when the combined total exceeds the 80 percent threshold. 


Some states' workers' compensation laws permit the workers' compensation payor to reduce an employee's workers' compensation benefits to the 80 percent level.  If such a law was enacted before 1981, the Act will recognize the state provision.  The Alaska Workers' Compensation Act contained such a provision before 1981.  Under such a provision, the employee receives the full social security entitlement but gets a reduced workers' compensation amount when the combined benefits exceed the 80 percent aggregate.  This provision effectively reallocates the burden for paying some of the benefits from the workers' compensation system to the SS Administration system.  See generally, Green v. Kake Tribal Corporation, 816 P.2d 1363 (Alaska 1991).


In this case, we find the employee received monthly SS benefits of $609.00.  We further find his weekly compensation rate is $516.66 based on gross weekly earnings of $792.90.  (June 30, 1992 Compensation Report).  Accordingly, the calculation of the offset is as follows:


Gross Weekly Earnings (GWE)
$792.90


Compensation Rate (comp rate)
516.66


Initial SS Entitlement
609.00


SS/month x 12/52 = weekly SS
140.54


Comp Rate + weekly SS
657.20


80% of GWE
634.32


Comp Rate + weekly SS - 80% GWE
22.88 


WEEKLY OFFSET
$ 22.88


Based on the above calculations, we find the employer is entitled to offset the employee's weekly total disability compensation in the weekly amount of $22.88.  Therefore, the employer's request for an offset of SS benefits is granted.   The employer is entitled to reduce the employee's weekly disability benefits by $22.88 for those weeks in which the employee is eligible for SS disability benefits.


ORDER

1.
The employer shall pay the employee permanent total disability benefits from February 12, 1997, and continuing thereafter.


2.
The employer shall pay the employee's attorney fees in the amount of $5,780.00 and legal costs in the amount of $1,769.65. 
3.
The employer's petition for an offset under AS 23.30.225(b) is granted in accordance with this decision.


Dated at Anchorage, Alaska this 13th day of March, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/ Philip Ulmer              


Philip Ulmer, Member



 /s/ Shawn Pierre              


Shawn Pierre, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ben Nickerson, employee / applicant; v. Alaska Sales & Service, employer; and Industrial Indemnity, insurer / defendants; Case No. 9305687 & 9430239; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of March, 1997.

                             _________________________________

                             Donna Bodkin, Clerk
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