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KEVIN TEMPLE,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9418276

DENALI PRINCESS LODGE,


)








)
AWCB Decision No. 97-0071


Employer,




)








)
Filed with AWCB Anchorage



and




)
March 25, 1997








)

ROYAL INSURANCE COMPANY,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



Employee's claim that he was injured in the course and scope of employment was heard at Anchorage, Alaska on March 11, 1997.  Attorney Charles Coe represents Employee, who was present at the hearing.  Attorney Robert Griffin represents Defendants.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was struck in the face on August 3, 1994 by Matthew Callahan while working as a server at the restaurant at the Denali Princess Lodge (Lodge).  The basic facts of this incident, which arose from a "love triangle," are also not in dispute.


 Callahan and Jessi Stroebele were involved in a romantic relationship at the time Stroebele moved to Denali in May 1994 to take a job at the Lodge.  While working at the Lodge, she met Employee.  Employee expressed his interest to Stroebele in dating her, but apparently she refused because she was involved with Callahan.  Callahan came to the Lodge in July 1994 to see Stroebele.  Although they dined at the restaurant where Employee worked, both Callahan and Employee testified at the hearing that they did not meet each other or see each other so as to be able to recognize each other on sight after this visit by Callahan.


Employee testified after Callahan's visit, Stroebele told him that she had split up with Callahan, and that Callahan knew their relationship was over.  Stroebele testified at the hearing that she had not told Callahan at that time that the relationship was over.  Regardless of who knew what, Employee and Stroebele became involved in a romantic relationship at some point in the summer of 1994.  Stroebele testified that in July she moved from the employer-provided housing unit in which she was living with Karen Stockland to the unit Employee occupied.  According to Stroebele's testimony, Employer exercised no control over who lived with whom.  She notified a person working in the Human Resources Department that she was switching housing units. 


Early on the morning of August 3, 1994 Callahan came to Denali to see Stroebele.  It was a surprise visit.  Callahan went to the unit Stroebele had been sharing with Stockland.  Stockland told him that Stroebele was living with "Kevin," and apparently told him where Stroebele and Kevin lived.  Callahan walked to the unit Stroebele and Employee shared.  Stroebele was there, but Employee was not as he was working the breakfast shift.  Callahan talked with Stroebele.  After he left, Stroebele locked the door and apparently went back to bed.


Callahan walked over to the restaurant where Employee worked.  He testified he went to the restaurant to confront Employee and let him know that he was aware of his relationship with Stroebele.  Callahan testified he did not go to the restaurant with the intent to hit Employee.  


Callahan testified he has little recollection of the events that happened after entering the restaurant.  He testified he did not sit down or wait for someone to help him.  He walked past the area where the hostess and the cashier stations are located.  Testimony was presented at the hearing that the hostess and cashier stations were unattended, contrary to Employer's rules that someone is to be on duty to greet customers.  Callahan proceeded to an area outside the kitchen (the assembly station) where the servers assemble the food to be served to customers.  Callahan saw a person he believed to be Employee, although he testified he was not sure how he knew him.  Concerned that he could be mistaken about the person's identity, he asked another server if the man he thought was "Kevin" was in fact "Kevin."  The server confirmed Employee's identity.  Callahan walked up to Employee, said a few words, and then struck him in the face.


Employee testified regarding his recollection of the assault.  He saw a person waiting near the assembly station.  Testimony was presented that it is against Employer's rules for customers to be in this area.  Employee walked up to the person and, presuming the person to be a customer, asked if he could help him.  At that point Callahan said something like:  "How could you do it?  You knew she was mine," and struck him in the face.  Employee went to get help, and Callahan was escorted by staff members through the kitchen to an area outside where he was left alone to wait for the Alaska State Troopers.  


Employee contends that Callahan's assault, which severely damaged his jaw and teeth, is compensable. He contends he was on duty at the time of the assault, the assault took place on the employer's premises, and it occurred as a result of his employment.  Employee asserts Defendants are liable for his injuries because Callahan managed to get to an area in the restaurant where employees are not allowed to visit with their friends, relatives or guests.  Employee contends Employer permitted employees to violate Employer's policies as stated in the "Employee Handbook" (Exhibit 2), and lacked adequate staff to enforce its rules. Employee argues the violations of the policy and rules resulted in Employee being injured by Callahan, and this makes his injuries compensable.  


Defendants contend the assault had no work connection.  It arose out of Employee's personal relationship with Stroebele. Defendants argue that the fact that it occurred on Employer's premises while Employee was working does not make it compensable when the motivation for the assault was private and personal.  Defendants request that we dismiss Employee's claim.


The parties agreed that the only issue we are to address at this time is the compensability of Employee's injuries.  If we determine the injury is compensable, at a later date we may be asked to determine the compensation benefits which are due.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.265(17) provides:


"[I]njury means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury; "injury" includes breakage or damage to eyeglasses, hearing aids, dentures or any prosthetic devices which function as part of the body and further includes an injury caused by the wilful act of a third person directed against an employee because of the employment . . . .


AS 23.30.265(2) provides:


"[A]rising our of and in the course of employment" includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes recreational league activities sponsored by employer, unless participation is required as a condition of employment, and activities of a personal nature away from employer-provided facilities.


AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1)
the claim comes within the provisions of the chapter. . . ."  Under AS 23.30.120(a)(1) an employee's claim is presumed compensable.  


The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Id.  Second, once the preliminary link is established, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related."  Koons, 816 P.2d 1381.  While the employee still bears the burden of proof, the burden of going forward with evidence shifts to the employer.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."   Hoth v. Valley Constr., 671 P.2d 871, 875 (Alaska 1983) (quoting Miller, 577 P.2d at 1049).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


Third, if the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


At the time the Alaska Supreme Court filed Marsh v. Alaska Workmen's Compensation Bd., 584 P.2d 1134 (Alaska 1978), the Alaska Workers' Compensation Act did not define the phrase "arising out of and in the course of employment," but the definition of "injury" was substantially the same as quoted above.  The parties did not address AS 23.30.265(2), and we find it is not particularly helpful in deciding this claim.  Instead, we turn to the relevant portion of AS 23.30.265(17), which limits compensation for injuries resulting from a wilful act by a third person to those "directed against an employee because of the employment," and Marsh, 584 P.2d 1136, in which the court quoted with favor from 1 A. Larson, The Law of Workmen's Compensation §11.21, at 3-207 (1978):


When it is clear that the origin of the assault was purely private and personal, and that the employment contributed nothing to the episode, whether by engendering or exacerbating the quarrel or facilitating the assault, the assault should be held noncompensable . .  .  .


The court went on to discuss the application of AS 23.30.120(a), noting:


[L]abeling the employee's activity as "personal" may not render the ensuing injury per se noncompensable.  However, the activity must still be "reasonably foreseeable and incidental" to the employment, and not just "but for" the employment, as appellant contends, to entitle the employee to claim compensation. . . .  



"Under even the broadest rule, the but for test, it must be emphasized that the test is not `but for the bare existence of employment,' but rather `but for the conditions and obligations of employment.'  Surely it would be going too far to say that every assault arises out of employment if it can be proved that the acquaintance of the parties came about through the employment."


The employer can overcome the presumption of compensability by introducing affirmative evidence that the assault was not work-related. . . .   Evidence was offered here to show that Marsh's injuries were directly attributable to his socializing with Mrs. Razo in a manner the Board found wholly unconnected to his employment. . . . 

Marsh, 584 P.2d 1136 (citations omitted).


We find Callahan's assault upon Employee arose from Employee's relationship with Stroebele.  We find the injuries are directly attributable to Employee's socializing with Stroebele in a manner wholly unconnected to his employment.  We find Defendants presented evidence overcoming the presumption of compensability by introducing Callahan's testimony regarding his reason for assaulting Employee.  This testimony excludes work-related factors as a substantial cause of the injury.  


We find Employee must prove his claim by a preponderance of the evidence.  We find he failed to do so. Employee did not present evidence or even argue that there was anything about his relationship with Callahan or Stroebele that had a work-connection.  Instead, he alleged Employer's lack of adequate staff to enforce its policy against Callahan that friends, relatives and guests not visit employees at employee housing or at the work site, or to enforce its rules that customers are to be greeted at the entrance to the restaurant and be kept out of the assembly station area.  Employee contends Employer is at fault and the injury is compensable because Callahan, who was not a customer of the restaurant, was allowed to enter an area where Employee was working and attack him.


We find that even if an employer fails to enforce its policy or rules, that is not the test for determining whether the injury is compensable.  Instead, we find the test we must use is the one stated in AS 23.30.265(17), by the court in Marsh, and by Professor Larson in his treatise.  The test is:  Was the assault motivated by work-related factors?


We find it was not.  We find that if Callahan had not encountered Employee, he would not have attacked anyone else working in the restaurant.  This is not a case of a mentally unbalanced person determined to attack someone working at the Lodge, which would be a compensable injury.  Instead, Callahan set out to confront Employee because of  Employee's romantic, personal relationship with Stroebele.  


We find Callahan's attack was not related in any way to Employee's performance of his work duties.  We find Employer did nothing to engender, exacerbate or facilitate Callahan's attack. We find the attack was not "directed against [the] employee because of his employment . . . ."  AS 23.30.265(17).  Because we find no work-connection for the assault, we will deny and dismiss Employee's claim.


ORDER

Employee's claim that he was injured in the course and scope of his employment is denied and dismissed.


Dated at Anchorage, Alaska this 25th day of March, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom              


Rebecca Ostrom, 



Designated Chairman



 /s/ Shawn Pierre                


Shawn Pierre, Member



 /s/ Philip E. Ulmer             


Philip E. Ulmer, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kevin Temple, employee / applicant; v. Denali Princess Lodge , employer; and Royal Insurance Company, insurer / defendants; Case No. 9418276; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of March, 1997.

                             _________________________________

                             Mary Malette, Clerk
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