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The employee's claim for temporary total disability (TTD) benefits, temporary partial disability (TPD) benefits,  medical costs, transportation costs, reemployment benefits, interest, and attorney's fees, and legal costs, was heard on January 16, 1997, in Anchorage, Alaska.  The employee was present and represented by attorney Thomas L. Melaney.  Employer Byford Construction and its insurer (Byford) were represented by attorney Tracey L. Knutson.  Employer Raven Contractors, Inc. and its insurer (Raven) were represented by attorney Trena L. Heikes.  The record was left open for the deposition of Walter D. Myrick.  The record closed on February 25, 1997, the first date we met after the deposition of Mr. Myrick was received. 


ISSUE

Whether either Byford or Raven is liable for the benefits the employee claims under the last injurious exposure rule. 


SUMMARY OF THE EVIDENCE

It is undisputed that the employee suffered a severe back injury while working on a fishing vessel in Alaska waters on May 20, 1992.  Unable to walk, the employee was hospitalized at Kodiak Island Hospital.  On June 10, 1992, a magnetic resonance image (MRI) revealed a bulging disc at the L5-S1 level.  After being off work for nine months, the employee returned  to work as a diesel mechanic in March 1993.  On July 20, 1993, the employee started treating with Arthur Ginsberg, M.D., a neurologist and internal medicine specialist in Edmonds, Washington, complaining of low back paresthesia, bilateral sciatica to the right lower extremities exacerbated by walking, sitting, and sneezing.  Pain also radiated into the left side.  Dr. Ginsberg noted that the employee's low back pain interfered "with his daily living and limits him from lifting, bending, and torquing, and also interferes with his job."  (Dr. Ginsberg notes dated 7/20/93).  The doctor diagnosed status post acute and chronic lumbar strain, herniated nucleus pulposus L5-S1. Dr. Ginsberg recommended an electromyogram (EMG), lumbosacral spine x-ray and a repeat MRI.  


An EMG taken on July 23, 1993, showed that the employee suffered from an acute lumbar radiculopathy.  In a letter dated August 26, 1993 to Robert B. Kornfeld, the attorney handling the employee's maritime claim, the doctor stated in part:


[After the May 20, 1992 injury], he had an MRI scan which I have reviewed and which I have also sent to Northwest Hospital Radiology for review.  The consensus of Dr. Thaddeus R. Paprocki, a certified neuroradiologist, is that Mr. O'Donnoghue has a degenerative L5-S1 disk with diffuse moderate bulging of the disk, with accompanying mild foraminal narrowing bilaterally.


On July 23, 1993, I performed an electromyographic study of the left lower extremity and lumbar paraspinal muscles.  At that time I documented definite denervation in the left L4-5 paraspinal muscles, confirming focal injury to the muscles and the probability of a left lower extremity radiculopathy.


. . . .


It is my opinion on a more-probable-than-not basis that all of Mr. O'Donnoghue's clinical symptoms and abnormal findings of the MRI scan and electromyographic study are a direct result of the injury he sustained in the fishing accident in May 1992.


In his clinical notes dated October 12, 1993, Dr. Ginsberg stated that the employee had seen him again continuing to complain of severe low back pain.  He also stated, "[H]e is in constant pain and his lower back interferes with his daily living and limits him in lifting, bending, and torquing, and therefore interferes with his social and professional life.  He is in constant pain."


The employee saw Dr. Ginsberg again on May 24, 1994.  The employee complained of continuing excruciating low back pain made worse by sitting, bending, lifting or torquing.  He told the doctor that he had been out of work as a diesel mechanic for five months because of his physical complaints.  On June 17, 1994, Dr. Ginsberg wrote to Mr. Kornfeld stating that the employee had reached maximum medical stability and "[i]t is unlikely that he will ever have a normal back in the future."


On December 15, 1994, Robert C. Golbey, M.D., with Northwest Hospital, Department of Diagnostic Imaging, performed a Computerized Tomography (CT), and his findings were in part:


-- L4-5.  Mild concentric disc bulge is present with normal disc space height.  There is no central canal nor foraminal narrowing.  The facet joints appear normal.


-- L5-S2.  Mild right paracentral disc protrusion is present with some impression on the right S1 nerve root.  The central canal and intervertebral forcamina are normal.  The facet joints are normal.


On May 16, 1995, the employee was evaluated by a panel of physicians from Medical Consultants Northwest, Inc.  They concluded that the employee's condition was fixed and stable, no further medical treatment was warranted, and released him to his previous occupation as commercial fisherman, diesel truck mechanic and heavy equipment operator without any limitations.  (Letter dated May 16, 1995 to attorney James L. Leonard from Medical Consultants Northwest, Inc. at 13-14).


After seeing the employee on June 22, 1995, Dr. Ginsberg 

reported:


Based on the degree of abnormality on the MRI scan at the L5-S1 level, I think it is unlikely that Mr. O'Donnoghue will require surgery in the future, unless he reinjures himself and develops a more severely herniated or extruded disc.


On July 28, 1995, the employee was evaluated by Daniel A. Brzusek, D.O., with Northwest Rehabilitation Associates, Inc. in Bellevue, Washington, at the request of Mr. Kornfeld.  In a report issued on September 1, 1995, Dr. Brzusek stated his impression as:


1) History of moderately severe lumbar strain;


2) Intermittent lumbar radiculopathy; and 


3) Degenerative disc disease, lower back.

The doctor went on to state:


The patient has reached the point of maximal medical improvement.  It is my estimation that he reached the point of maximal medical improvement by 12-15-94.  At that date he had a CT Scan performed at Northwest Hospital that did show some focal disc protrusion on the right correlating with his symptomatology.


The employee moved from Seattle to Alaska's Kenai Peninsula in late July 1995 and started working for Raven on August 4, 1995.  He worked 8-10 hours a day driving heavy equipment, stacking sheet metal, pipe racks, roofing and performing yard cleanup work. (Employee's deposition I at 28; Employee's deposition II at 25)
.  The employee testified that he did not seek medical treatment and needed no medical treatment during his Raven employment.  (Id. II at 27-28, 37).


After working for Raven for six weeks, the employee was laid off for the winter.  The employee was referred to Byford and he began working for it on October 19, 1995.  His job duties included operating both a self-loader and a semi-tractor trailer, loading and hauling logs from Soldotna to Nikiski, Alaska.  (Id. I at 28-30).  


The employee testified that the self-loader "looked like an older truck with a crane mounted on the back."  (Id. at 7).  The crane was too large for the truck as cranes of that size are usually mounted on large semi-tractor trailers rather than on one- ton trucks.  (Id.).  The employee sat on an 18-gauge steel seat welded to the deck of the crane.  The seat had no cushion, springs or suspension and was equipped with only 3/4 inch piece of plywood on top of the steel seat for padding.  (Id. II at 11-13).  The employee testified that the crane would pitch forward and backward during operation requiring him to hang on or be thrown from the seat.  (Id. II at 13-17).  The employee stated that in addition, the crane was insufficiently bolted to the bed of the truck causing the crane itself to slide forward and backward.  (Id. II at 14).  


The employee testified his back was fine and virtually pain free on his first day of employment with Byford.  (Id. II at 17-18).  By October 20, 1995, however, the employee began experiencing "muscle spasms" in his right leg.  (Id. II at 19-20).  The employee described his pain level as "over five" on a scale of one to ten.  (Id. II at 22).


After working Monday, October 23, 1995, the employee's pain increased from "over five" to "a level 6 or 7" causing him to use ice and heat in an attempt to alleviate his pain.  (Id. II at 22).  The employee testified that by Tuesday morning, October 23, 1995, his pain had worsened to a level 7 and by the end of the work day was "getting close to 10.  (Id. II at 23).  


On October 25, 1995, the employee checked himself into the emergency department of Central Peninsula Hospital and was cared for by Stephen L. Hileman, M.D.  Dr. Hileman noted in part that:


For the last 4 days, he has been working in Ninilchik on a self-loading log machine which did not have a seat.  He was jarred about considerable and thinks this is what sparked his current episode.  He has had progressive severe pain and muscular spasms in the buttock and in the calf of his right leg.  He also has some numbness and tingling over the top and outside of the foot.  The patient thinks his foot feels weak and he has trouble standing on his leg because "it feels like it is going to buckle."


Some of the doctor's objective findings were:


Patient has palpable tenderness in the midline and in the right lower back with some spasm in the right parlumbar muscles.  His pain is worse when he lies on his back.  Deep tendon reflexes are 2+ in the left knee and ankle; 1+ in the right knee and O in the right ankle.  He has about 60% strength in the right extensor hallucis longus compared to the left.  Plantar flexor about 80% compared to the left.  Quadriceps seem intact.  Straight leg raising is positive for sciatic pain in the buttock and posterior thigh at about 30 degrees from the horizontal.  It is negative on the left.

(Dr. Hileman's Emergency Department note dated 10/25/95).

Bed rest, pain medication and analgesics were prescribed and the employee was referred to Lavern Davidhizer, M.D., for a follow-up in two weeks.  (Id.).


When examined by Dr. Davidhizer on October 30, 1995, the employee reported that he had not had pain in his low back until he began "working a piece of equipment that did not have a regular seat on it."  An MRI performed on January 6, 1996 revealed a herniated disc with a free floating fragment.  (Providence Imaging Center MRI report dated 1/6/96).  Dr. Davidhizer referred the employee to Louis Kralick, M.D., a neurosurgeon, for a surgical opinion noting that in his opinion, it "is obvious that this piece of equipment is what caused his back problems."  (Dr. Davidhizer's reports dated 1/3/96 and 1/9/96).


When examined by Dr. Kralick on January 30, 1996, the employee reported his pain had been "present as a consequence of some job-related activities he was involved in last October" which involved "operating, loading and driving a logging truck in the Nikiski area."  (Dr. Kralick's report dated 1/30/96).  Based on the MRI, the employee's complaints and the physical findings, Dr. Kralick, on February 19, 1996, performed a laminotomy and removed the herniated disc.  (Dr. Kralick's operative report dated 2/19/96).  


On November 14, 1996, Dr. Ginsberg's deposition was taken.  When questioned by attorney Knutson, the doctor testified as follows:


Q. And then based on the records that we've seen develop with Dr. Davidhizer, is there anything that you see in the medical records that indicate that he experienced an acute or new injury in those four days of employment with  Byford?


A. No.  


. . . .



In reviewing Mr. O'Donnoghue's deposition, Mr. O'Donnoghue did mention that he was having muscles spasms in his right leg, and he also, on line nine of page 5, or page 21, said: never had these before.



So something new may have happened at Byford during the time that he was working there if that's an accurate representation of his symptomatology. . . .

(Dr. Ginsberg's dep. at 29-31).


Q. Okay.  So absent an acute or traumatic injury at Byford, as a reasonable person or physician, is it fair to say then you would attach more responsibility for the ultimate aggravation or acceleration of this condition to the two to three months at the previous employer [Raven]?


. . . .


A. It just seems to make common sense that the longer period of heavy labor would likely contribute more to the deterioration of his condition than the short period.  Again, given the absence of a major traumatic event.

(Id. at 36-37).


When questioned by attorney Heikes, the doctor went on to testify:


Q. Now, you stated that based on the excerpts from the records that Ms. Knutson was having you review, that there was no indication of an acute injury with Byford Construction.  I would ask you, Doctor, if you could just briefly, or not briefly, look thoroughly at the October 25, 1995, ER report. . . . 



If you could look down, starting on line six, he was managed -- he has managed to maintain an active lifestyle and has been a heavy equipment operator without significant problems.  Is that what that says?


A. That's what that says.


Q. And then it says: For the last four days he has been working in Ninilchik on a self-loading lot machine which did not have a seat.


. . . .



He was jarred about considerably and thinks this is what sparked his current episode.  He has had progressive severe pain and muscular spasms in the buttocks and in the calf of his right leg.  He also has some numbness and tingling over the top and outside of the foot.  The patient thinks his foot feels weak and he has trouble standing on his leg because it feels like it's going to buckle. . . .



Looking at that portion of the paragraph that we just looked at, Doctor, doesn't it look like he's had some sort of an acute aggravation of his preexisting back?


A. It sounds like he has had an aggravation of his back condition, which is longstanding.

(Id. at 41-43).


Q. [L]ook at my June 10, '92, MRI, and tell me if you could, Doctor, what that -- what the impression was. . . .


A. The impression was that there are degenerative changes in the lumbosacral spine, particularly at the L5-S1 levels; that there is a drying out of the disk; and there are degenerative changes involving the left L5-S1 facet joint.


Q. Does it appear there's a herniation there?


A. He doesn't state there is a herniation.


. . . .


Q. And looking at the August 10, '93, consult that you requested, again, is the impression pretty much the same or . . . .


A. It's pretty much the same except there is a bulging of the lining of the disk at L5-S1.


Q. But no herniation?


A. Right.  Dr. Paprocki does not state there is a herniation.


. . . .


Q. Now, when we look at the July, or excuse me, January 6 [1996] MRI, what do we find?


A. We find a herniated disk at L5-S1.


. . . .


Q. And as I understand it, the July 28, '95, Brzusek note, correct me if I'm wrong, doesn't indicate any new injury or aggravation; is that correct, Doctor?


A. That' true. . . .


. . . .


Q. And in fact, Doctor, is it fair to say that in looking at these records, the only mention between your last examination on -- in June of '95 and October 25, '95, the indication there's been an acute aggravation or injury which caused an acute exacerbation of his symptoms, are those that we discussed a moment ago contained in the 10/25/95 ER notes; is that correct?


A. That seems to be the only documentation, other that Dr. Brzusek's comments about recurrent aggravations of his low back problems.


Q. That had occurred prior to your exam of June '95, correct?  Is that what he's referring to?


. . . .


A. As best as I can tell from these records, yes.

(Id. at 46-53).


Q. So, Doctor, having now gone through all the records that exist between the time of your June 1995 eval and Dr. Kralick's January 30, 1996, eval, would it be fair to say that there was only one mention anywhere of an acute aggravation of the preexisting condition, and that was as stated in the October 25, '95, ER note having to do with work with this bad seat for Byford Construction?


A. The records appear to show that.

(Id. at 56).


Q. And you have been provided the employee's depo and testimony, but I'm asking you to look -- for our purposes at this moment, assume there is no report of injury, okay? Look at the medical records and tell me, is there any indication that there was an injury with Raven Contractors between August 4 and October 16, 1995?


A. No. Not that I have seen.

(Id. at 57).


A. [A]nd in my opinion, Mr. O'Donnoghue was slowly developing further deterioration of that disk, and that's why I say that the greatest proportion or contribution to that disk deterioration was the work prior to Raven and at Raven, and Byford was just the final blow that broke the camel's back.


Q. So let's use that phrase.  By the final blow that broke the camel's back, would you agree that had he not operated that piece of equipment by Byford, he might not have herniated the disk at that time; is that correct?


A. No, I think he would have gone on to herniate his disk.


Q. Right, but he wouldn't have herniated it at that time, in October?


A. Well, I can't -- you know, I can't say it would have herniated right then as opposed to two weeks later because he sneezed or because he bent over and twisted the wrong way.  But my point is that this is a gentleman that had a severely compromised low back, and the more heavy labor he did, the worse it got.  And then at Byford he bounced around a little on this seat and that was the final event.


Q. And it just happened to go with Byford?


A. Well, yes.  That's my opinion.

(Id. at 60-61).


When questioned by attorney Melaney, Dr. Ginsberg testified:


Q. Essentially, during all of your treatment of Mr. O'Donnoghue, you never concluded that the disk had ruptured; is that correct?


A. That's correct. . . .

(Id. at 68).


In your opinion, Mr. O'Donnoghue didn't have a free fragmented disk or herniated disk at the last time that you last saw him in June of '95?


A. As far as I know, he did not.

(Id. at 72).


Dr. Kralick was deposed on July 25, 1996.  When questioned by attorney Melaney, the doctor testified as follows:


Q. Now, did he have specific complaints, Doctor, at this time [January 30, 1996]?


A. He came in with specific complaints of pain in his low back and pain in his right leg.


. . . .


My diagnosis was radiculopathy involved the right S1 nerve segment secondary to a disc fragment that had herniated from the disc space towards the right at the L5/S1 disc segment.


. . . .


Q. And you removed the disc that was -- from which the free fragment had developed?


A. We removed fragments of disc that were at the level where they were pinching the nerve root that was seen on that MR scan, so we -- the operation removed fragments of herniated disc that were out -- pushed out from the disc space towards the right.  That was the surgery that was completed on the 19th of February of that year, 19 -- of this year, '96.

(Dr. Dep. at 5-7).


A. The 6/10/92 report describes degenerative changes in the lumbar spine, and those are particularly noted at the L5/S1 level.  These are changes described as desiccation or disc material, which is a form of degenerative change.  There are also changes of degeneration noted at the facet joint, at the bony junction, at the L5/S1 level.  Now, those changes were again present in the scan of 1/6/96; . . .  The new finding in comparison to the initial scan is this large herniation of disc material with a free fragment towards the right side, and that is described as being new in comparison to the prior scan.

(Id. at 10).


Q. Would he notice the symptoms immediately of this free fragmented disc?


A. I believe so.

(Id. at 18).


When questioned by Ms. Knutson, Dr. Kralick testified:


A. Okay, I think that either of the job activities [with Raven and Byford] could've caused the herniation.  Do you want me to respond as to which I think is more likely?


Q. Yes.


A. I would think the amount of time spent driving -- the truck driving for three months would be more likely than the subsequent period of time.


Q. And why would that be?


A. It's just a longer duration of stresses with axial loading of the lumbar spine, given someone who has a prior history of degenerative changes on the lumbar MR scan and prior back problems.

(Id. at 21).


When questioned by Ms. Heikes, Dr. Kralick testified:


Q. Okay.  Based on the history that Mr. O'Donnoghue gave you on January 30th 1996, regarding the onset of his symptoms and the history of his condition and your examination of that date, as well as your review of any medical records, in your opinion what caused the herniation?  Not based on any hypothetical given by any attorney today, I'm saying strictly based on what Mr. O'Donnoghue told you and what the medical records reveal to you and your examination.


A. It was my impression that the logging activities in Nikiski in October, 1995, were what gave Mr. O'Donnoghue the complaints of pain in his back and leg.


Q. Okay. Now, would you then agree that based on the history, again, given to you by Mr. O'Donnoghue, your examination, your review of any medical records in this case, would you agree that to a reasonable degree of medical certainty that it was the work of loading and operating this logging equipment and driving this truck during the period as he described in late October, 1995, it was a substantial factor in the herniation? . . . . And by substantial factor I mean that that employment was so important in causing the herniation or the increase in his symptoms or his condition that reasonable physicians would consider it important and attach responsibility to it, and that but for that logging activity Mr. O'Donnoghue would not have needed surgery on January -- in January of 1996.  With that definition in mind, would you agree that the logging activities that he described were a substantial factor in causing his need for surgery?


A. As we stated earlier, disc herniations can occur without any underlying activities or injuries.  That aside, the description of the history given to me by the patient was consistent with my impression that the herniation occurred as a consequence of the time he spent operating the logging equipment.


Q. So it would be a substantial factor, then?


A. Yes.

(Id. 24).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985).  This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established.  Providence Washington Co. v. Bonner, 680 P.2d 100 (Alaska 1984).  We must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule:  (1) Whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre-existing condition; and, if so, (2) Whether the aggravation, acceleration or combining with is a "legal factor in bringing about the harm."  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983)(quoting Saling, 604 P.2d at 598-98).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The court expressly adopted the "but for" test in a "last injurious exposure" rule context.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, the (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claim's based on highly technical medical consideration, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981). 


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Services Co., 617 P.2d 755, 757 (Alaska 1980.  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Bd., 880 P.2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,  977 (Alaska 1991).  In Childs v. Copper Valley Elec. Ass'n, 805 P.2d 1184, 1189 (Alaska 1993), the court stated that "If medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  
If the employer overcomes the presumption of compensability, the burden shifts to the employee to prove all elements of his claim by a preponderance of the evidence.  Norcon, 880 P.2d at 1055 (citing Wolfer, 693 P.2d at 870).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


Based on this discussion, the first question that needs to answered is whether the employee is entitled to the presumption of compensability by establishing a preliminary link between his disability and his employment with Byford.  The record reflects that after working for Byford five days operating both a self-loader and a semi-tractor trailer, loading and hauling logs, the employee was admitted to the Peninsula Hospital with tenderness and muscle spasms in the back.  On October 25, 1995, in the emergency room, Dr. Hileman noted deep tendon reflexes were +1 in the right knee and O in the right ankle.  The employee had lost strength in the right extensor hallucis longus.  Plantar flexor was decreased in the right.  Straight leg raising was positive for sciatic pain in the buttock.  Based on these facts, we find that the employee has established the requisite preliminary link and, accordingly, the presumption of compensability attaches to his claim against Byford.


The next question is whether Byford has come forward with substantial evidence to overcome the presumption.  Dr. Ginsberg testified that absent an acute or traumatic injury at Byford, he would attach more responsibility for the ultimate aggravation or acceleration of the employee's eventual condition to the Raven employment.  To him, it made more common sense that the longer the  period of heavy labor, the more likely it would contribute more to the employee's condition.  Dr. Kralick's testimony was quite similar to Dr. Ginsberg in this respect.  He stated that the employee's pre-existing back condition was more likely aggravated by the three months of work with Raven than the short period of time he worked for Byford.  Based on this medical testimony, we find Byford has carried its burden of proof.  Therefore, the presumption of compensability drop out.


The final question is whether the employee has proven all elements of his claim against Byford by a preponderance of the evidence.  Considering the employee's testimony and the medical records of Dr. Hileman and testimony of Drs. Ginsberg and Kralick, we find that Byford's employment aggravated his pre-existing back condition.


The second question which must be asked is whether the work-related aggravation at Byford was a "legal cause" of the employee's disability, or in other words, a substantial factor in bringing about the eventual harm.  


In this regard, the first question is whether "but for" the Byford employment, the employee's back condition would not have become worse.   We find from the evidence that this question must be answered in the affirmative for various reasons.  First, Dr. Ginsberg testified that in reading the employee's deposition, he noticed the employee complaining of right leg pain for the first time.  The doctor said it sounded like the employee had some sort of an aggravation of his back condition while working with Byford.

Second, after reviewing the employee's medical records going back to the first MRI done on June 10, 1992, Dr. Ginsberg acknowledged that at no time was a disc herniation, or more specifically, a ruptured disc diagnosed until after October 25, 1995.  The doctor further acknowledged that the records reflect that Dr. Hileman's notes of October 25, 1995, mentioned for the first time that the employee suffered an acute aggravation of the pre-existing condition.  Next, Dr. Ginsberg testified that while the employee had a severely compromised low back, it was the work with Byford that was the "final event."  As he described it, "Byford was just the final blow that broke the camel's back."  Fourth, Dr. Kralick testified that the MRI scan taken January 6, 1996, showed for the first time the new finding of a large herniation of the disc material with a free fragment towards the right side.  The doctor felt that the employee would notice the symptoms of this free fragmented disc immediately.  In conclusion, Dr. Kralick testified that after reviewing the medical records and examining the employee, he believed that the logging activities in Nikiski in October 1995 gave the employee complaints of pain in his back and his legs.  The doctor believes that the employee's employment with Byford was a substantial factor in bringing about the herniation and need for surgery.  Based on this evidence, we conclude that the employee has proven that "but for" the work at Byford which aggravated the employee's pre-existing back condition, his present back condition would not have occurred.


For the same reasons, we conclude that employment with Byford was so important in bringing about the employee's present condition that a reasonable person would regard it as a cause and attach responsibility to it.  Accordingly, we conclude the employee has proven his claim for benefits relating to his back condition against Byford. 


Since little, or any of the hearing was directed toward exact amounts claimed for TTD benefits, TPD benefits, medical costs, transportation costs, and interest, we direct the employee and Byford to resolve these issues.  We retain jurisdiction over these issues in the event the parties cannot resolve them.  


The final two matters we need to address relate to the amount of attorney's fees and legal costs that should be awarded to the employee, if any, and whether Raven is entitled to attorney's fees and legal costs.


On January 13, 1997, the employee's attorney filed an Affidavit in Support of Attorney's Fees and Costs.  In this document the attorney claimed $10,688.00 (66.8 hours x $160.00 per hour) for his services and $142.25 in legal costs.  On January 17, 1997, the employee's attorney filed a Affidavit of Supplemental Attorney's Fees and Costs.  In this document, the attorney claimed $1,632.00 (10.2 hours x $160.00 per hour) and $142.50 in legal costs.  The employee's attorney participated in the five-hour hearing and, therefore, makes an additional claim for $800.00 (5 hours x $160.00 per hour).  In total, the employee claims $13,120.00 for his services and $284.75 in legal costs.   Byford has not objected to these affidavits.  


On January 13, 1997, Ms. Heikes on behalf of Raven filed an Affidavit of Attorney's Fees and Costs.  She claimed $5,837.00 (44.9 hours x $130.00 per hour) for her services and $1,632.00 (13.6 hours x $120.00 for the services of co-counsel.  Her total claim for attorney's fees, therefore, is for $7,469.00.  Ms. Heikes also claimed $973.00 in paralegal costs (7.5 hours x $40.00 per hour; 11 hours x $50.00 per hour; .9 hours x $70.00; and .8 hours x $75.00).  Finally, Ms. Heikes claimed $670.64 in legal costs.


In considering the employee's attorney fees request, we look to AS 23.30.145(b) states:


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


8 AAC 45.180(d)(1) and (b) provide:



(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at the hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.



(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


Since we have held that Byford is liable to pay benefits to the employee which it had originally denied, we find that Byford resisted the payment of compensation and medical costs and related benefits.  Also, the employee employed an attorney who successfully prosecuted his claim.  Therefore, we conclude the employee is entitled to a reasonable fee under AS 23.30.145(b).  The next question is whether the employee's attorney is in compliance with 8 AAC 45.180(d)(1).  We find that he did because he filed affidavits itemizing the hours expended as well as the extent and character of the work he performed. 


Finally, 8 AAC 45.180(d)(2) directs us to consider several factors in arriving at a reasonable attorney's fee.  The claim involved the last injurious exposure rule which brings with it a number of complications.  Among them are intricate factual and legal questions.  The record reflects that the employee's attorney has been providing the employee with his services since January 30, 1996, a rather long period of time for an attorney to work on a workers' compensation claim.  The prosecution of this claim was complex because the medical evidence was complicated and required preparing for and participating in medical depositions. 

 As noted above, the total amount of benefits owed is not known at this time.  However, these benefits should be considerable because they involve TTD, TPD, medical costs (including surgery), transportation costs, and interest.  Based on this discussion, we find the employee's claim for $13,120.00 in attorney's fees is reasonable and must be paid by Byford.  We also find that the employee's claim for $284.75 in legal costs is reasonable and must be paid.


The final question relating to attorney's fees is whether Raven is entitled to attorney's fees under AS 23.30.155(d).  This subsection provides in part:


When payment of temporary disability benefits is controverted solely on the grounds that another employer . . . may be responsible for all or a portion of the benefits, the most recent employer. . . who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.


The question that presents itself is whether the last sentence stands independently of all other sentences in this subsection.  In the case of Providence Washington v. Fireman's Fund Ins. Co. et. al., Case No. 4FA-93-2962 CI (May 25, 1995), the superior court addressed this issue and concluded that the last sentence was independent of the other sentences.  The court stated: "Although both of the relevant sentences deal with the last injurious exposure rule, they address different issues.  The "solely" sentence is there to guarantee benefits to the injured employers.  The last sentence is there to provide reimbursement, including attorney's fees, to the insurer who prevails."  (Id. at 35-36).  We agree with this reasoning and apply it to the facts of this case.  Accordingly, we conclude that Byford shall pay Raven $8,442.00 in attorney's fees and paralegal fees.  We have reviewed Raven's claim for legal cost in the amount $670.64, and find them payable by Byford.


ORDER

1. The employee's claim for TTD benefits is compensable against Byford in accordance with this decision.


2. The employee's claim for TPD benefits is compensable against Byford in accordance with this decision.


3. The employee's claim for medical cost is compensable against Byford accordance with this decision.


3. The employee's claim for transportation costs is compensable against Byford in accordance with this decision.


4. The employee's claim for interest is compensable against Byford in accordance with this decision.


5. Byford shall pay the employee attorney's fees in the amount of $13,120.00 and legal costs in the amount of $284.75.


6. Byford shall pay Raven attorney's fees in the amount of $8,44.00 and legal costs of $670.64.


Dated at Anchorage, Alaska this 25th day of March, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn                


S.T. Hagedorn, Member



 /s/ Harriet M. Lawlor            


Harriet M. Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Shawn O'Donnoghue, employee / applicant; v. Byford Construction, employer; and Wausau Insurance Co., insurer, Raven Contractors, Inc.; and Alaska National Insurance Co., insurer / defendants; Case No.9523818; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of March, 1997.

                             _________________________________

                             Mary E. Malette, Clerk
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     �The employee's deposition has been taken on two occasions: March 21, 1996 and August 13, 1996.  The first deposition was taken by Byford before Raven's involvement and the second was taken by Raven in response to Byford's petition to join Raven as a party.  The March 1996 deposition shall be referred to as "I" and the August 1996 deposition will referred to as "II".





