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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RAY BOCKNESS,




)








)




Employee,


)




  Petitioner,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9305411

BROWN JUG, INC.,



)








)
AWCB Decision No. 97-0073




Employer,


)








)
Filed with AWCB Anchorage



and




)
March 26, 1997








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Respondents.

)

___________________________________)


We heard the employee's petition for modification of Bockness v. Brown Jug, AWCB Decision No. 96-0335 (August 22, 1996)(Bockness I) on December 18, 1996 in Anchorage, Alaska.  Attorney Theresa Henneman represents the employer.  Attorney William Soule represents the employee.  On January 18, 1997 we reopened the record and requested additional briefing.  We closed the record on February 25, 1997 when we next met after the parties submitted the requested briefing.


ISSUES

1.
Whether to correct a typographical error in Bockness I, regarding the date the employee sought treatment with Dr. Ferris.


2.
Whether to modify Bockness I. 



a. Whether to modify Bockness I and award the employee an additional 1% permanent partial impairment rating (PPI).



b.
Whether to modify Bockness I and award medical benefits to the employee during the time he was not medically stable.


3.
Whether to award the employee interest.


4.
Whether any interest due to the employee may be offset by interest on any overpayment made by the employer.


5.
Whether the employer can take an offset from an employee's future compensation for the employer's overpayment of medical benefits and transportation costs.


6.
Whether to award attorney fees and legal costs to the employee.


SUMMARY OF THE EVIDENCE

On August 22, 1996, we issued Bockness v. Brown Jug, Inc., AWCB Decision No. 96-0335 (Bockness I).  The employee filed a petition for modification on September 18, 1996.  At the December 18, 1996 hearing, we indicated some of the issues raised by the employee were new issues, and not requests for modification from Bockness I.  The parties stipulated to hear all the issues listed above, regardless of whether an issue was a request for modification of Bockness I.


In Bockness I, we found the employee's PPI rating to be 11% of the whole person.  The employee requests modification of the PPI rating to 12%. The parties agree, both in their briefs and at the hearing, that based on the Board's analysis in Bockness I, the proper result of the employee's whole person permanent partial impairment (PPI) rating should be 12% under the Combined Values Chart in the American Medical Association Guides to the Evaluation of Permanent Impairment, (3rd ed. 1988)(Guides).  


In Bockness I, we did not award interest.  The employee requests modification to award interest.  The parties also agree that the employee is entitled to interest on all benefits awarded in Bockness I.  The employer, however, wants any interest awarded to be offset by interest allegedly due for an overpayment of compensation.


In Bockness I, we ordered the employer to pay medical benefits for the treatments provided by Dr. Ferris and Alaska Hand Rehabilitation Services from May 11, 1994 to June 22, 1994.  However, on page 19 of Bockness I, we found compensable treatment provided by Dr. Ferris or referred by Dr. Ferris to be between May 11, 1993 to June 22, 1993.  The employee requests the date on page 19 be modified to the year 1994.  The parties agree that the date on page 19 is a mistake of fact and should be modified to 1994.  


In Bockness I, we found the employee was not medically stable from May 25, 1994 through August 2, 1994.  We awarded medical benefits during that time, but on a limited basis.  We limited the award to benefits that were reasonable and necessary.  The employee requests we modify Bockness I and find that the employee is entitled to medical benefits during the time he was not medically stable.  The employer argues Bockness I should not be modified.


In Bockness I, we found that certain treatment paid by the employer was not compensable.  The employer had already paid transportation costs for that treatment.  After Bockness I, the employer offset payment of benefits for an overpayment of those transportation costs.  The employee argues that the employer waived its right to such an offset by not requesting it at the hearing prior to Bockness I.  The employer argues it does not need to come before the board to withhold 20% of the employee's compensation.


In Bockness I, we found that the treatment the employee received from Loren Morgan, D.C., exceeded the frequency standards for continuing and multiple treatments of a similar nature.  We found that Dr. Morgan failed to follow his submitted treatment plan and exceeded the limits set forth in that plan. We further found the employee failed to prove his claim by a preponderance of the evidence that our regulation's frequency standards were unreasonable considering the nature of the employee's injury.  We concluded that the compensability of Dr. Morgan's treatment was limited to the frequency standards set forth in 8 AAC 45.082(f).   The employer had already paid all the treatments provided by Dr. Morgan.  The employer requests board authority to take an offset from the compensation benefits we awarded in Bockness I.  The employee argues the employer has no authority to take an offset from the employee's compensation benefits for an overpayment of medical benefits. 


The employee requests an award of attorney fees in the amount of $855.00 and $6.02 in legal costs for the preparation for this request for modification.  The employer objects to any attorney fees awarded on the issues of PPI, interest, and date of Dr. Ferris's treatment.  The employer argues that it conceded these issues as soon as the employee raised them.  The employee argues that had no board order been issued on these issues, the employer might later decide to withdraw its concession.  By petitioning the board on these issues, the employee argues he would prevent the possibility of this withdrawal.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Whether correct a typographical error regarding the date of treatment with Dr. Ferris.

Line 22 on page 19 on Bockness I, contains an error.  The dates in that line should be May 11, 1994 and June 22, 1994 and not May 11, 1993 and June 22, 1993.

2. Whether to Modify Bockness I.

AS 23.30.130 reads in pertinent part:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, . . . the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims as AS 23.30.110.


8 AAC 45.150 reads in pertinent part:



(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.



(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with  8 AAC 45.060.



(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must beaccompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.



(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail


(1) the facts upon which the original award was based;


(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidencesupporting the allegation could not have been discovered and produced at the time of the hearing; and


(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.



(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.



(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence.


A. Whether to Modify Bockness I and Award the Employee an Additional 1% PPI Rating.

Based on the parties' agreement and further review of the Guides, we find we made a mistake of fact in Bockness I in finding the employee had an 11% PPI rating.  We find the employee's PPI rating should be 12%.  Therefore, we conclude the employee is entitled to an additional 1% in PPI benefits.  The employer shall pay this additional amount.


B. Whether to Modify Bockness I and Award Medical Benefits to the Employee During the Time he was not Medically Stable.  


In Bockness I, we awarded medical benefits to the employee during the time he was not medically stable.  We find the employee is requesting a modification of our determination of law.  AS 23.30.130 and 8 AAC 45.150 restricts us from modifying a determination of law.  Therefore, we deny the employee's request for modification on this issue.   

3. Whether to Award the Employee Interest.


8 AAC 45.142 states:


If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


Based on the parties agreement and further review of Bockness I, we find we did not award interest.  Therefore, we find the employee is entitled to interest on all the benefits previously awarded.  We conclude the employer shall pay interest at the statutory rate. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).

4. Whether any Interest Due to the Employee may be Offset by Interest on any Overpayment made by the Employer.


AS 23.30.155(j) reads:


If any employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board. 


In Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991) the Alaska Supreme Court addressed the issue of whether interest should be awarded to an employer for overpayment of compensation.  Although that case dealt with an offset of Social Security benefits, we look to it for guidance. In Green, 816 P.2d at 1368, the court stated:


Without getting into a metaphysical argument as to whether the lump sum money  is [the employer's] money, the statutory mechanism for [the employer's] recovery of its credit is withholding.  See AS 23.30.155(j).  Thus, the money is not due to [the employer] until such time as each installment is payable, just as a worker is not entitled to his compensation payments until such time as they are due.

See, Victor Frase, AWCB Decision No. 96-0353 (August 29, 1996). Based on the supreme court analysis in Green, we find the employer's time to accrue interest does not begin until the employer is able to take the offset for the overpayment of that compensation.   Accordingly, we conclude the employer's request for interest on overpayment of compensation is denied.

5. Whether the Employer Can Take an Offset from an Employee's Future Compensation for the Employer's Overpayment of Medical Benefits and Transportation Costs.

AS 23.30.095(c) states the following:


A claim for medical or surgical treatment, or treatment requiring continuing and multiple treatments of a similar nature is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or heath care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board.  The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee.  When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visit than the standard treatment frequency for the nature and degree of the injury and the type of treatments.  The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments.  If the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment.


In Bockness I, we found Dr. Morgan provided continuing and multiple treatments of a similar nature, and that those treatments exceeded the frequency standards.  We further found that although Dr. Morgan submitted a treatment plan to the employer, he failed to follow that plan.  Because Dr. Morgan did not follow his treatment plan, we found his plan was not furnished as required under AS 23.30.095(c).  Because Dr. Morgan did not properly furnish a treatment plan, the employee is not required to pay for treatments that exceed the frequency standards.  


We find that if we grant the employer's request to take an offset for its voluntary overpayment to Dr. Morgan, we would be requiring the employee to pay for Dr. Morgan's medical treatment.  AS 23.30.095(c) prohibits requiring the employee to pay for medical treatment.  Therefore, we deny the employer's request for an offset from compensation benefits owed the employee for overpayment of medical benefits.  


Because "medical and related benefits" also includes transportation costs under AS 23.30.265(20), we deny the employer's request for an offset from benefits owed the employee for overpayment of transportation costs.  

6. Whether to Award Attorney Fees and Legal Costs to the Employee.

AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to  claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensa​tion, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensa​tion or medical and related benefits ordered.


We find the claim was controverted by a controversion notice and by a refusal to pay compensation.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979). The employee requests an award of reasonable attorney's fee under subsection 145(a) and (b) for the benefits obtained.  We find the employee retained an attorney who successfully prosecuted some issues on his claim.   

     Attorney Soule's affidavit claims 6 hours for time spent in this case at an hourly rate of $150.00 per hour.   We consider the nature, length, and complexity of the services performed, the benefits resulting to the employee, and the amount of benefits involved as required by 8 AAC 45.180(d)(2).  We conclude the requested 6 hours are reasonable and necessary, and find the $150.00 per hour acceptable.  We find the nature of this claim was litigious and the legal issues made it complex.


We find the employee prevailed on approximately eighty percent of his claim.  He prevailed on the PPI issue, the interest issue, and the offset for overpayment issue.  Therefore, we will award eighty percent of the requested fees.  Eighty percent of 6 hours is 4.8 hours.  The employer shall pay $720.00 in legal fees.  


The employee requested payment of legal costs, and submitted an itemized statement.  8 AAC 45.180 provides in pertinent part:




(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant:




(2) court reporter fees and costs of obtaining deposition transcripts; . . .




(3) costs of obtaining medical records; . . .




(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition; . . .




(10) long-distance telephone calls, if the board finds the call to be relevant to the claim; . . .




(12) reasonable costs incurred in serving subpoenas issued by the board, if the board finds the subpoenas to be necessary; . . .




(14) fees for the services of a paralegal or law clerk, . . .




(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented; . . .




(17) other costs as determined by the board.


The employee claims costs of $6.02.  We find these costs reasonable.  The employer shall pay these costs. 


ORDER

1.
Bockness v. Brown Jug, AWCB Decision No. 96-0335, page 19, line 22, is amended to read: "the dates of May 11, 1994 through and including June 22, 1994 to be."


2.
Bockness v. Brown Jug, AWCB Decision No. 96-0335 (August 22, 1996) is modified in accordance with this decision.


3.
The employer's request for interest on its overpayment of compensation is denied.


4.
The employer's request to offset payment of compensation for its overpayment of medical benefits and transportation costs is denied.


5.
The employer shall pay the employee's attorney fees in the amount of $720.00 and legal costs in the amount of $6.02.


Dated at Anchorage, Alaska this 26th day of March, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna              


Patricia Huna, 



Designated Chairman



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member



 /s/ Philip Ulmer               


Philip Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ray Bockness, employee / applicant; v. Brown Jug, Inc., employer; and Alaska National Insurance Co., insurer / defendants; Case No. 9305411; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of March, 1997.

                             _________________________________

                             Brady D. Jackson, III, Clerk

SNO

�








     � It should be noted that the dates in the order on page 23 are correctly stated as May 11, 1994 and June 22, 1994.





