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)
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)








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9313318

CONSTRUCTION AND RIGGING, INC.,
)








)
AWCB Decision No. 97-0076




Employer,


)








)
Filed with AWCB Anchorage



and




)
March 28, 1997








)

EAGLE PACIFIC INSURANCE CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the applicants' claim for death benefits on February 27, 1997 in Anchorage, Alaska.  Sarah Robertson was present and she, as well as the other two applicants, are represented by attorney Martin Zeller.  Attorney Robert Mason represents the employee.  We closed the record at the hearing's conclusion.


ISSUES

1.
Whether the employee suffered a work-related injury, and if so, whether to award death benefits to the applicants.


2.
Whether to award statutory minimum attorney fees to the employee.


SUMMARY OF THE EVIDENCE

The employee was working on the renovation of the ferry terminal in Homer, Alaska on June 24, 1993.  An hour-and-one-half after arriving home from work he collapsed and died.  


On the day of his death, the employee was cutting pilings with a dull chainsaw.  (Walter Swearinger depo. at 11).  A number of the employee's coworkers testified that the air around the employee was filled with smoke, creosote fumes, sand, and dust.  (Swearinger depo. at 15, Coons depo. at 12, Greenwell depo. at 12, English depo. at 19).
  At 5:30 p.m., Walter Swearinger, a coworker, drove the employee home from work.   On the way home, they stopped to look at a boat that was for sale.  (Swearinger depo. at 19).  Swearinger testified that the employee seemed somewhat tired and lethargic.  (Id.).  


John Hindle, the employee's father-in-law, was the only person home when the employee arrived.  Hindle testified that the employee appeared normal when he walked through the door.  (Hindle depo. at 11).  The employee and Hindle split a beer and began a game of cribbage.  Then the employee went into the bathroom.  Hindle recounted what happened next: "[H]e came out, I would say, five or seven minutes possibly, I was wondering if I should call out, but I didn't, then he came out, he was doubled over, color was awkward and at that point he collapsed in my arms." (Id. at 13).  Hindle called an ambulance.  


The emergency dispatcher, Greg McCullough, testified that Hindle called at 6:51 p.m.  During the emergency call, Hindle told him that his son-in-law had acute asthma and he was having difficulty breathing.  


The Homer Volunteer Fire Department "Run Sheet" states that the employee was having an asthma attack, was not breathing and was pulseless upon arrival of the emergency providers.  William Bell, M.D., the employee's treating physician, responded to the emergency call and arrived at the employee's home shortly after the ambulance.  Dr. Bell stated the following in his emergency room report: 


Mr. Robertson is a very pleasant 40 year old gentleman known to me for his troubles with asthma.  He apparently worked a full day at his job out at the end of the Spit.  Came home and was not feeling well.  Saw his father-in-law and his father-in-law suggested he go in and lie down.  His father-in-law then checked on him, noted that he was having a great deal of difficulty breathing. Called 911.  At that time his wife arrived, began to do CPR when she noticed that his lips were blue and he was pulseless.  Noticed lots of frothing coming out of his mouth. Ambulance responders responded within approximately 5 minutes of the initial page and I was on scene within about 10-12 minutes of the initial page.  On the arrival of the first responders he was noted to be warm, still a little bit pink but in asystole and full arrest.  CPR was immediately begun and he was ventilated with a bag valve mask with great difficulty secondary to secretions and stiffness.  On my arrival endotracheal tube was placed.  Breath sounds were present on both sides but he was extremely wet and had very high lung compliance.  CPR was continued.  It was noted at one time that he was in fine ventricular fibrillation. . . .


Dr. Bell testified at the hearing that while at the employee's home he tried to use a bag to ventilate the employee's lungs.  However, the lungs were stiff, which indicates that the lungs had lost elasticity (chronic asthma) and that the bronchial tubes were filled with secretions. 


On June 25, 1993, Dr. Bell wrote the following in his chart notes:


Mike died suddenly yesterday. In discussing with his father-in-law today, who was present when he came home from work, he had apparently been cutting creosote pilings all day with a dusty environment and rusty chain saw.  The person working with him had been wearing a respirator.  Several people had suggested that Mike wear one and he hadn't.  He walked in the house, he was wheezing as per his usual.  He sat down and talked with his father-in-law for a bit, then said he had to get his inhaler, got up, went to the bathroom, and keeled over. 


On June 26, 1993, Donald Rogers, M.D., performed an autopsy on the employee.  Dr. Rogers' final diagnosis was death caused by asthma.  Dr. Rogers testified that the employee's lungs contained air under pressure and his airways contained mucous.  He further testified that these are classic signs of asthma.  Dr. Rogers did not base his diagnosis on the events that led up to the employee's death, but rather, on the physical examination of the body.  (Rogers depo. at 19).   Dr. Rogers determined that the heart muscle fibers were normal.  He stated the slides from the heart that showed fibrosis were taken from areas in which fibrosis is normal.  He did not, however, write down where each slide was taken; therefore, future examiners would not be capable of knowing the exact origin of each slide.


Dr. Rogers stated that some agent always triggers an asthma attack.  Dr. Rogers further testified that an asthmatic's symptoms respond immediately to the agent that causes an attack; there are no time delays.  However, an asthmatic might wheeze all the time, and therefore a slight elevation in breathing may be the only indication of an asthma attack.  


The employee's medical history is rather limited.  In February of 1991 he lost consciousness in Marquette, Michigan and was treated at Marquette General Hospital.  


On July 2, 1992 he sought treatment with Dr. Bell, in Homer, Alaska for a sinus infection.  On July 7, 1992 he again sought treatment with Dr. Bell for more symptoms in the lungs.  Dr. Bell diagnosed him with reactive airway disease (RAD).  Dr. Bell stated at the hearing that this was possibly the beginning of chronic asthma.  


On July 22, 1992 the employee was required to go through an evaluation at the Safe Work Center in order to obtain employment with Korobkin Construction.  The assessment was acute bronchial spasm with moderate obstructive pulmonary disease. It was also recommended that he be evaluated if his breathing problems worsened.  A pulmonary function test was performed.  It was determined that the employee could not safely use a respirator because of his asthmatic condition. 


On October 6, 1992 he again sought treatment with Dr. Bell, who diagnosed the employee again with RAD.  Dr. Bell referred the employee to the emergency room so that he may be treated with intravenous medicine, steroids, and a more intense inhaler.  


On October 9, 1992 Dr. Bell examined the employee again.  Dr. Bell testified that the employee's wheezing was not audible, but could be heard through a stethoscope.  


On March 16, 1993 the employee's wife called Dr. Bell and addressed her concern regarding the employee's breathing condition.  Dr. Bell discussed referring the employee to a pulmonologist.  


On June 22, 1993 an x-ray was taken of the employee's chest.  
During the year that the employee sought treatment with Dr. Bell, Dr. Bell prescribed inhalers to the employee on only two occasions.  Records from the two drug stores in Homer indicate the employee received 13 inhalers.  


Dr. Bell described the employee's character as being stoic and "macho."  Dr. Bell stated that the employee was the type of person that did not visit a doctor often, and when he did, he tended to minimize his symptoms.   


The employee's wife, Sarah Robertson also testified that the employee tended to minimize his symptoms and that he had a "macho" attitude.  Robertson also testified that she talked to her father, John Hindle, a number of times after her husband's death, and her father told her that the employee had difficulty breathing when he arrived home from work.  


Emil Bardana, Jr., M.D., examined the employee's medical records at the employer's request.  Dr. Bardana stated in his November 21, 1994 report (revised December 23, 1994):


In considering whether his work exposures in any way contributed to his death on June 24, 1993, my analysis indicates that his work exposure did not play any material or substantial role in the cause of his death on that date.  The rationale for this opinion is based upon the fact that he was not observed to be in any way distressed by any of his co-workers on the day in question.  He was not wearing any mask as he cut creosote covered piling in various ditches at the work site, but neither did any of his contemporaries at the work site wear masks.  It was in an open area that was subject to gentle breeze and we do not see the work site as providing a very unhealthy  environment for Mr. Robertson.  He did not leave the work site early.  Because of these facts it is my opinion that the irritants at the work site and the exercise of working did not materially worsen his condition nor were they significant factors in his later death.  He arrived home completely asymptomatic and engaged in conversation, played cribbage and drank beer without any difficulty noticeable to his father-in-law.  He excused himself not in any great distress, went to the bathroom, came out, collapsed and died.  There is no evidence the reaction that he had was caused in any way by activities at the work site.  In my experience it is clearly unusual for an individual to die of an asthmatic attack without exhibiting any premonitory symptoms such as cough or shortness of breath.  


Further it is my opinion to a reasonable degree of medical probability, that Mr. Robertson's employment in the weeks and days prior to his death were not a substantial factor in causing his death.  This is explained above by the apparent lack of symptoms during the day or upon arrival at home.  Assuming he had not gone to work on June 24, 1993, it is more probable than not that he would have died on that night in any event.  The necropsy study was not detailed enough for me to form an opinion to a reasonable degree of medical probability as to the cause of Mr. Robertson's death.  Certainly it is possible that he died as a result of an acute cardiac dysrhythmia (ventricular tachycardia or cardiac arrest), or a possible pulmonary embolic phenomenon.  The autopsy study did not properly address these alternatives and in my view, did not exclude them.  None of these have anything to do with occupational exposures.  Prior to his death Mr. Robertson had evidence of chronic bronchitix/emphysema secondary to tobacco/marijuana abuse and adult-onset bronchial asthma.  


Dr. Bardana stated that an asthmatic reaction to an irritant is immediate. (Bardana depo. at 35).  Dr. Bardana relied extensively on Hindle's testimony stating the employee looked healthy when he arrived home from work.  (Id. at 28).  


Corinne Fligner, M.D. also examined the employee's records at the request of the employer.  Dr. Fligner stated the following in a January 10, 1996 affidavit:


It is my opinion as a pathologist that it is more likely than not that Mr. Robertson's death was not caused by an acute asthma attack, but rather by an acute cardiac event, most likely a cardiac arrhythmia, assuming the following are true:



a. That Mr. Robertson complained of and was treated for asthma for a period of at least 6 months prior to his death;



b. That immediately prior to his death, that Mr. Robertson did not have any difficulty breathing nor did he demonstrate or display any other signs of respiratory distress; and 



c. That the findings regarding the respiratory system as set forth in the autopsy report of June 26, 1993 are correct and accurate.   

Dr. Fligner relied to some extent on the fibrous tissue taken from the heart at the time of the autopsy.  (Fligner depo. at 10).  Fligner further stated that the autopsy was not complete enough to give her all the information she needed to make a definitive diagnosis.  (Id. at 64).


Norman Wilder, M.D., performed a second independent medical evaluation of the employee's records.  Dr. Wilder stated the following in his September 9, 1996 report:


I agree with the reasoning and logic as expressed by Drs. Fligner and Bardana in that a cardiac rhythm disturbance was probably the immediate cause of death.  The chronic underlying asthma condition may very well have been an aggravating factor, but I do not believe it to be the immediate cause of death.  It is clear that Mr. Robertson had a decreased pulmonary capacity but the events immediately prior to his demise are reported adamantly and by firsthand observation of John Dan Hindle, father-in-law of the deceased, and are inconsistent with death due to an acute asthmatic attack.  


The applicants argue the employee died of an asthma attack caused by his work conditions.  The employer argues that the employee's death was not work related.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims `based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'"  Id. at 1046.  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all the elements of the claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


We find the applicants have established the presumption that the employee's death was work related through the testimony of Drs. Rogers and Bell.  We further find that the employer overcame that presumption through the testimony of John Hindle, Dr. Bardana and Dr. Fligner.  Therefore, the applicants must prove their claim by a preponderance of the evidence.


We find the applicants have proven their claim by a preponderance of the evidence.  Drs. Bardana, Fligner and Wilder all rely on the deposition of Hindle.  In that deposition, taken exactly a year after the employee's death, Hindle stated that the employee's appearance was healthy and normal when he arrived home from work on the date of his death.  However, the day after his death, Dr. Bell wrote in a report that Hindle told him the employee had difficulty breathing when he came home from work.  Furthermore, when Hindle called for an ambulance, he told the dispatcher about the employee's asthma condition and his problem breathing.  We will give more weight to Hindle's descriptions given closer in time to the employee's death then those provided later in the deposition.  Based on Hindle's descriptions shortly after the employee's death, we do not find Hindle's deposition testimony in the above regard to be credible.
  AS 23.30.122  Because Drs. Bardana, Fligner and Wilder based their diagnosis on testimony we do not find credible, we accord less weight to their opinions.


In contrast, Dr. Rogers stated he did not rely on Hindle's statements when making his diagnosis.  (Rogers depo. at 19).   He believed Hindle's earlier statements merely added to his conclusion, but he did not base his conclusion on those statements. We find Dr. Bell's statements and reports add strength, consistency, and credibility to Dr. Rogers' diagnosis.  


We place greater weight on Dr. Rogers' diagnosis regarding the condition of the employee's heart at the time of death.  Dr. Rogers stated the employee's heart was very healthy.  Dr. Rogers created the slides relied upon by the other doctors when making their diagnosis.  Dr. Fligner relied on these slides in making her diagnosis; yet she could not be certain in what area of the heart the slides were taken.  


Dr. Bardana also relied on the fact that the employee was not working in smoky conditions on the day of his death.  This is in direct contrast to four of the employee's coworkers' testimony.  These coworkers testified that the employee was working on air filled with smoke, creosote fumes, sand and dust.  In contrast, Dr. Rogers and Bell made their diagnosis on the assumption that the employee was working in smoky conditions.


Based on the foregoing, we find by the preponderance of the evidence the employee's death was caused by his work-related conditions.  Therefore, we find the applicant's claim compensable.  The employer shall pay death benefits pursuant to AS 23.30.215.  We retain jurisdiction to resolve disputes.  


We must next determine whether to award fees for legal services to the employee.  AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to  claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensa​tion, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


We find the applicants' entire claim for compensation has been controverted by the employer.  We find the applicants retained attorney Zeller who successfully prosecuted their claim for death benefits.  We find the nature of the claim was strongly contested, the length was long in duration, and the case quite complex.  We further find the benefits to the applicants substantial.  Therefore, we award benefits for legal services pursuant to AS 23.30.145(a).  We retain jurisdiction to resolve disputes.  


ORDER

1. The employer shall pay compensation to the applicant pursuant to AS 23.30.215.


2. The employer shall pay the employee's legal costs pursuant to AS 23.30.145(a).


Dated at Anchorage, Alaska this 28th day of March, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna            


Patricia Huna, 



Designated Chairman



 /s/ Patricia Vollendorf      


Patricia Vollendorf, Member



 /s/ Marc D. Stemp            


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Paul Robertson, deceased employee, Amelia and Ross Robertson, minors, Sarah Robertson, widow / applicants; v. Construction and Rigging, Inc., employer; and Eagle Pacific Insurance Co., insurer / defendants; Case No. 9313318; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 

28th day of March, 1997.

                             _________________________________

                             Mary E. Malette, Clerk
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     � Steve Mack also testified regarding the employee's work.  However, he had no recollection regarding the work conditions of the employee on June 24, 1993.  (Mack depo. at 13).


     � This is not to say that we believe Mr. Hindle was not truthful.  We simply find the statements given closer in time to the incident are more reliable than those given later. 





