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)








)
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and




)
April 11, 1997








)

CIGNA / INA / ALPAC Co.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



This claim for medical and litigation costs was heard at Fairbanks, Alaska on March 5, 1997.  The employee was represented by attorney Arthur Robson; attorney Robert McLaughlin represented the defendants.  Based on the lack of a complete file in our office at the time of the hearing, we deemed the record closed when we next met on March 19, 1997.  



It is undisputed the employee suffered a back injury while working for the employer on the North Slope on June 6, 1977.  He underwent seven lower back surgeries.  Much of the employee's medical history and the course of his claim for compensation benefits are summarized in five previous Decision and Orders (D&Os). J.L. Hodges v. Alaska Contractors, AWCB Decision No. 90-0030 (February 27, 1990); J.L. Hodges v. Alaska Contractors, AWCB No. 90-0083 (April 25, 1990); J.L. Hodges v Alaska Contractors, AWCB Decision No. 91-0228 (August 23, 1991); J.L. Hodges v. Alaska Contractors AWCB Decision No. 94-0011 (January 27, 1994); J.L. Hodges v Alaska Contractors AWCB Decision No. 95-0157 (June 8, 1995).  The threshold issue we must decide in this case is whether an eighth back surgery is compensable.


MEDICAL SUMMARY

The last four of the seven back surgeries were performed by Timothy Howard, M.D.  Dr. Howard performed a fusion in 1989, and the employee testified this was very helpful. He states he has also had chronic neck problems for which surgery has been considered, but for which no surgery has been undertaken.  


He believes that after the 1989 surgery he did well for up to six years.  Since then, however, his condition has deteriorated.  He testified that by May 1996 his condition  became very bad and he had to return to Dr. Howard for further evaluation.  


On October 21, 1996, he underwent discography by Richard Derby, M.D.  At L3-4 there was 8-out-of-10 concordant low back pain, with 6-out-of-10 concordant back pain at L2-3.  He did have some fissures and leak, both anterior and posterior at L1-2.  As the volume was increased at L1-2 he then recorded 7-out-of-10 low back pain.  Dr. Derby noted that L1-2 was of some concern.    X-rays showed some retrolisthesis at L2-3 and L3-4.  The employee was noted to be quite stoic during the procedure. 


More recently, he followed up with Dr. Howard and they reviewed the discography results.  Dr. Howard concludes that surgery at L3-4 could not be undertaken without also fusing L2-3.  Surgery both anterior and posterior was to be considered.  He noted the employee continues to smoke.


Currently, the employee reports severe pain across the low back and down the back of the right leg.  He noted symptoms in the feet as well as with tingling type feeling.  His low back pain hurts more and is about 80% of his overall back pain.  He gets some relief at times from sitting and lying on his back.  Almost everything else makes his symptoms worse, though he can lie prone without much change.  He reports a walking tolerance of about 30 minutes, sitting tolerance of about 1 hour, and a standing tolerance that is also about 1 hour.  His functional activity is reduced.


His major concerns at this point are to be able to do more things functionally and to get better sleep.  He notes that after about 20 minutes he can often feel better by changing positions.  His worse pain is walking on hard surfaces such as concrete.  On a good day he could go out and do light level activities, but usually he must take a break after one hour of activity.  His foot pain is equal bilaterally.  His leg pain is more on the right than the left.  The back pain is relatively equal bilaterally.


The employee desperately wants an additional surgical fusion and believes this will give him an additional 6-7 years of relief.  Dr. Howard predicts a 50% chance of gaining any relief.


On December 20, 1996 the employee was evaluated at the request of the defendants by Gerald Keane, M.D., and Arthur White, M.D. In their report, they conclude:


Mr. Hodges is clearly in a very difficult situation with long term chronic pain.  He has been through 7 back surgeries.  He requires the use of Fentanyl and on a rare occasion now Percodan.  He has been on a lot of medication over the years and has been through extensive treatment options.  He has been chronically disabled now for nearly 20 years.  His recent discograms do show painful degenerative discs at L2-3 and L3-4, but there are significant degenerative changes and some pain reproduction by report also at L1-2.


Overall he would have to be considered a very guarded candidate for a 2-level further lumbar fusion. That would result in him having fusion of his lumbar spine at 4 levels.  The levels at L2-3 and L3-4 are clearly degenerative and painful, but he already has breakdown pain and degenerative changes at L1-2 as well.  It is highly unlikely that he is not going to have increasing symptoms at the adjacent levels once the bottom 4 levels are fused should he ever really fuse.  In addition, he already has a flat back type of posture and further spine surgery and fusion are likely to leave him with further flat back types of problems, absent other invasive approaches such as osteotomies.  He could end up having just as much if not more problem from the flat back syndrome.  He is also a guarded candidate to fuse as he is a smoker of 2 packs of cigarettes per day.  He also has a history of an aneurysm and circulatory dysfunction, all making him a high surgical risk.  The likelihood that he is going to have substantial long term functional improvement from a 4-level back fusion would have to be considered poor.


We would be very reluctant to recommend a spine surgery of this magnitude in somebody who has been through what he has been through already.  This is not to sympathize with his situation, and we could also sympathize with the situation of Dr. Howard who has been trying to help him with a very difficult chronic pain problem.  We feel that surgical intervention, however, is simply not going to be an answer.  He is probably best managed in a chronic pain type of setting by someone who can work with him on reasonable chronic pain management and functional rehabilitation goals.  Of note is that he actually does better with a sitting or flexion type posture, as he reports it today.  This suggests that his problems are likely in large part due to multifactorial issues involving his back, again suggesting a guarded prognosis with surgical intervention.  His lower extremity symptoms are more in a pattern of L5-S1 and this is clearly not going to be addressed by surgery in the upper lumbar region.  This is likely due to the chronic fibrosis and scarring and arachnoiditis in the setting of 7 prior back surgeries.  There does appear to be some scarring noted on the MRI with Magnevist that we reviewed today.  The MRI report of 6/21/96 does suggest mid and low lumbar level arachnoiditis, again leading to a concern about surgical intervention and anything that might further enhance or set off the arachnoiditis....


We simply do not feel at this point that surgery is indicated for his low back.  This is based on the fact that as discussed above there are multiple concerns to suggest a poor prognosis.  These include the fact that the problem has been going on now for nearly 20 years, that he has been through multiple surgeries in the past with persistent pain, that he has required chronic medication/narcotic use, that he is a smoker with a reduced significant likelihood of a fusion, that there is a presence of arachnoiditis, that fusion at L2-3 and L3-4 are almost certainly going to lead to very quick and likely painful breakdown at L1-2 which is already degenerative and painful.  Additionally, a further flat back pattern may develop, which is certainly a tremendous concern, as it already appears to be a mechanical issue from our evaluation today.  An anterior approach in someone who has undergone an abdominal aortic resection, poses a whole other level of concern about the potential for medical complications and overall surgical success.  In terms of detoxication, it is going to be extremely difficult to manage his symptoms surgically and he is probably better off approaching this from a nonsurgical or a chronic medication use.  This is with the understanding that some medication will be required to control his pain.  As we are reluctant to recommend further surgery then detoxification for prior surgery would not be indicated.


His medication may be managed in other ways and honestly is something that is going to need to be evaluated on an ongoing basis.  He is using the Fentanyl patches which appear to give him some pain relief with occasional use of Percocet for break through pain.  Adjustment of this by a specialist who works with pain management on an ongoing basis is probably the most reasonable to accomplish long term medication use in such a complex situation.  The physicians at the Pacific Pain Treatment Center who have seen him in the past have an excellent reputation for pain management approaches and we would be inclined to stick to noninvasive approaches if at all possible.  The amount of medicine he uses is still quite substantial.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) reads in part as follows:



The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  


AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).



Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facia case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.



To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.



The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.



If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find the question involved here, whether the employee needs additional surgical treatment medically complex.  Consequently, we conclude that medical evidence is necessary both to raise and rebut the presumption of compensability.


We find, based on the testimony of the employee and statements of Dr. Howard that the employee needs additional surgeries, the employee has produced sufficient evidence to raise the presumption of compensability of his claim for additional surgery.  We also find, based on the medical records and testimony of Drs. Keane and White, that the defendants have produced substantial evidence rebutting the presumption of continuing compensability.  Since we find the defendants rebuttal evidence substantial, the presumption drops out and the employee must prove all elements of his claim by a preponderance of the evidence.


After reviewing all of the evidence, including the medical reports of Drs. Howard, Keane, White and earlier reports of James Stark, M.D., and David Chittenden, M.D., based on the nature of the injury, we find by a preponderance of evidence that additional surgery is not reasonable and necessary for the process of recovery and should not be approved.  Accordingly, we conclude the employee's claim for additional surgery must be denied.


Attorney Robson requests an award of attorney fees and costs, under AS 23.30.145, for his prosecution of this case.  Based on our conclusion the employee is not entitled to additional surgery, however, we find this claim, too, must be denied. 


ORDER

The employee's claim for medical costs associated with an eighth surgery, and attorney fees and costs is denied and dismissed.


Dated at Fairbanks, Alaska this 11th day of April, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown, 



Designated Chairman



 /s/ Dorothy Bradshaw           


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of J.L. Hodges, employee / applicant; v. Alaska Constructors, Inc., employer; and CIGNA / INA / ALPAC Cos., insurer / defendants; Case No.8101919; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 11th day of April, 1997.

                             _________________________________

                              Lora J. Eddy, Clerk
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