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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

JONATHAN B. HARRISON,


)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9034092

STERLING SOFTWARE,



)








)
AWCB Decision No. 97-0089




Employer,


)








)
Filed with AWCB Anchorage



and




)
April 16, 1997








)

SAINT PAUL FIRE AND MARINE,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for benefits at Anchorage, Alaska on March 26, 1997.  The employee appeared telephonically, representing himself.  Attorney Robert Griffin represents the employer.  We closed the record at the hearing's conclusion.


ISSUES

1.
Whether the employee's claim is barred by AS 23.30.100 or AS 23.30.105.


2.
Whether the employee suffered a compensable injury in the course and scope of his employment.  


EVIDENCE SUMMARY

The parties do not dispute the following facts.  The employee worked for the employer as a civilian on-site representative installing software at Elmendorf Air Force Base, Alaska.  His employment with the employer lasted from January 4, 1988 through April 27, 1990.  The employee's job site was in the communications room, on base.  The employee held a top-secret security clearance.  The employee worked with 10 to 15 Air Force personnel and three to five other civilian contractors.  


On April 23, 1990, the employee presented to the Humana Hospital-Alaska.
  In his emergency room note from that visit, Paul S. Sims, D.O., noted:  



The patient presents with a chief complaint of feeling weak and dizzy as he describes it to the triage nurse.  He states that he has been fasting for religious reasons for the last week.  He was noted to be praying at the triage desk. On questioning by myself, the patient is tangential with his answers and refuses to state that he has any physical problems.  He states that he has been doing some things wrong.  He clutches his Bible. . . . [The chaplain] spent quite a long time with the patient.  The patient reportedly stated that he was connected to a computer through his brain.  He was concerned that he may not be forgiven for misdeeds done in the past. . . . He again states that he feels that he needs psychiatric help and would go to API voluntarily.  

Dr. Sims diagnosed the employee as suffering from schizophrenia.


Later on April 23, 1990, the employee was voluntarily admitted to the Alaska Psychiatric Institute (API).  In her April 26, 1990 discharge summary, Jennifer B. Lothian, M.D., noted:  



The patient stated he had been depressed for several months, but this had been much worse over the past two weeks.  He reported he was very guilty over some obscene phone calls he made several months ago when he was abusing marijuana and alcohol.  He stated over the last weeks he had been fasting and praying to relieve himself of these feelings and had been sleeping very little.  On the day of admission he stated he felt confused and not himself while driving about so he went to the Eagle River Police Station for assistance, and was transported to the Humana ER prior to coming to API. . . . 



[On April 26, 1990] the patient signed an AMA discharge request form, but then later rescinded this request.  However, about an hour later he bolted out the door and ran off the property, although he was pursued by unit staff.  On the evening after his successful AWOL, his father came to the unit to collect the patient's belongings.  The father apparently reported that he intended to take his son back to Florida, and will be leaving sometime this week.  


On April 27, 1990, the employee resigned.  His hand-written resignation provides in full:  "Dear Sterling Software:  I am terminating my assignment for personal and geographical reasons.  I would like to say that Sterling Software was excellent in giving me support when I needed it most.  /s/ Jonathan B. Harrison."  The employee's April 27, 1990 Exit Interview Report lists "Geographical and personal reasons" as the reason he left his employment.  The employee also noted:  "Sterling Software is an excellent company to work for.  After seeking other job opportunities, if nothing's available, I would consider Sterling Software again."  


On January 23, 1992, the employee filed applications with the Social Security Administration (SSA) for disability insurance benefits.  On June 1, 1993 the SSA remanded for additional medical testing.  On May 12, 1993 the employee filed a new application with the SSA which was incorporated with his earlier application.  On October 18, 1994 the SSA held a hearing in Valdosta, Georgia.  On November 24, 1995, Administrative Law Judge Paul E. Webster issued the SSA decision denying SSA disability benefits.  Judge Webster detailed the employee's medical care received after April 26, 1990.  The following summary of the employee's medical care, at pages three to five from the November 25, 1995 Decision, accurately represents the medical evidence contained in our record
:  



The claimant was [next] seen at a hospital emergency room on May 14, 1990 displaying active psychotic symptoms. He was treated at the Apalachee Center for Human Services during the period from June 15 through August 15, 1990, and was diagnosed as having an organic mental disorder. Although it was suspected that there may be alcohol or drug involvement, the patient denied use of these substances. It was reported that the claimant initially displayed psychotic symptoms, but an examining physician commented on June 19, 1990, "I have never seen a case of schizophrenia recover this rapidly and totally completely like this". It is possible that the claimant's symptoms could have been related to prior drug use, but it is also possible that the symptoms represented pretense for some type of secondary gain. The claimant's relationship with his girlfriend had been recently terminated and may have been a factor concerning his behavior. The treatment records show that the claimant was uncooperative as he refused to allow access to earlier treatment records, and in general appeared to be non-compliant with treating professionals.



The claimant was seen at a Veteran's Medical Clinic on September 14, 1991 complaining of some type of paranoid symptomatology and it was indicated that a diagnosis of schizophrenia should be ruled out. The claimant was referred for a psychological evaluation which was conducted on March 23, 1992 by Paul S. Deitchman, Ph.D., a clinical psychologist. Dr. Deitchman made a provisional diagnosis of: atypical psychosis. The claimant reported that he had not worked regularly for two years due to difficulties comprehending, a lack of mental energy and difficulties "operating his mind". He reported a history of making compulsive obscene phone calls to women which interfered with his work. He was also reportedly experiencing auditory and visual hallucinations. Mental status examination revealed that the claimant appeared to be of at least average intelligence, and his thoughts were generally connected although the content had a definite paranoid flavor. He presented as experiencing hallucinations and paranoid ideation. Dr. Deitchman indicated that a review of treatment information from other mental health agencies would be valuable for making a definitive assessment of the claimant's abilities and functional capacity.



The claimant's medical treatment records include various documents which were obtained from the Mental Health Center of Jacksonville that date from January through May 1993. Treatment was initiated for a diagnosis of schizophrenia, but a medical progress note of March 22, 1993 showed that the patient was noncompliant and had refused to take medication. He thereafter began taking medications and showed some improvement, although he continued to complain of auditory hallucinations. A progress note of August 31, 1993 reveals that the auditory hallucinations did not appear to be interfering with his functioning. A progress note of November 4, 1993 reveals that he seemed to have improved as he was no longer experiencing paranoid ideations, although he was still admitting to occasional auditory hallucinations.



The claimant was referred for a psychiatric evaluation and he was seen on January 20, 1994 by Pankaj P. Chokhawala, M.D., a diplomat of the American Board of Psychiatry and Neurology.  The patient was diagnosed as being troubled by paranoid schizophrenia. It is reported that he was taking the medications Stelazine and Cogentin, and that his schizophrenia was under fair control. Dr. Chokhawala stated that the patient when asked about hallucinations and delusions, answered yes to everything. The doctor got the impression that he was trying to exaggerate his symptoms. It was reported that the patient's daily activities are limited in that he doesn't do much except read and watch television. He occasionally goes for walks and stated that he can cook, clean and go shopping. He is able to drive, pay bills and visit others. He indicated that he gets along with other people and he did not give a history of any significant interpersonal problems. There did not appear to be any deficits concerning grooming and carrying for necessary personal needs. It was concluded that the claimant is able to manage his own finances. Although, Dr. Chokhawala reported that the patient is quite withdrawn, isolative and doesn't do much: this may be because of a lack of motivation, as there do not appear to be symptoms of any mental disorder which would likely result in such withdrawal or isolation.  


On August 6, 1992, the employee completed an application for compensation or pension benefits through the Veteran's Administration (VA).  Question 24 asks:  "Nature of sickness, disease or injuries for which this claim is made and date each began."  The employee responded:  "Right eye surgery - 1983.  Nervous condition - 1990."  Referring to question 24 the employee stated in the "remarks" section:  "The surgery performed on my right eye while on active service caused this nervous conditions because of laser used during the operation."  The employee claimed entitlement to service connection for his acquired psychiatric disorder, schizophrenia.  The VA denied the employee's claim for benefits based on a service connection on August 30, 1995.  (Board of Veteran's Appeals, Docket No. 93-23 158 (August 30, 1995)).  


On May 9, 1994, the employee completed a claim for federal workers' compensation benefits.  The employee described the nature of his disease or illness as:  "Chronic Schizophrenia, depression, dizzy spells due to a systemic infection, repeated stress or strain and exposure." (emphasis in original).  The employee listed "4/23/90" as the date he first realized the disease or illness was caused or aggravated by his employment.  The employee explained that his failure to file within 30 days was due to:  "Chronicness [sic] of my illness left me confused and it was complex in nature."

 
On September 12, 1994, the employee filed his Report of Occupational Injury or Illness with our division.  The employee listed his date of injury or exposure as "4/30/90" and described the nature of his injury as:  "Head injury due to some type of exposure.  Original diagnosis:  Dizziness.  Schizophrenia diagnosis later."  Describing how the injury occurred, the employee stated:  "While working for Sterling Software I became exposed to some type of chemical/leakage."  The employer controverted all benefits on October 4, 1994 citing defenses under AS 23.30.100 and AS 23.30.105, and that his illness was not caused or related to his employment.  


At the request of the employer, Eugene E. Klecan, M.D., performed a comprehensive review of the employee's entire medical record.  Dr. Klecan is a diplomate of the American Board of Psychiatry.  In its October 15, 1996 letter, the employer asked:  "Do you believe, to a reasonable degree of medical probability, that Mr. Harrison's psychiatric condition and complaints are related to his employment with Sterling Software?  Please provide the basis for your opinion."  In his December 16, 1996 report, Dr. Klecan responded:



No, Mr. Jonathan Harrison's psychiatric condition and complaints are not, and never were related to his employment at Sterling Software.  The basis for these opinions are as follows.  



(1)
His psychiatric diagnosis, beyond any reasonable doubt, is Chronic Schizophrenia.  The type of schizophrenia he has is predominantly the paranoid variety, with some features of what is called undifferentiated schizophrenia.  



(2)
There could hardly be a more well documented, classic, typical history of schizophrenia than in Mr. Harrison's case.  As is almost always the case in the onset of schizophrenic illness, doctors were initially intent on ruling out major depression disorders, drug induced psychosis, hysteria, and possibly malingering.  But any reasonable doubt as to Mr. Harrison's diagnosis was soon dispelled.  



(3)
Schizophrenia is a severe, chronic permanent form of insanity, usually with the onset during young adulthood.  It often begins insidiously, and is often not recognized in its full blown picture for months or several years.  The diagnostic signs and symptoms of schizophrenia include hallucinations and delusions, i.e. false beliefs, bizarre ideas, unusual affect, and many other symptoms.  Early on, patients with schizophrenia can hide their new and disturbing illness, but usually not for long.  Usually the patient has no insight as to what is happening, and they will typically begin to generate various bizarre theories to explain what is happening internally.  Their theories make little sense, but sometimes have a faint aura of plausibility.



Delusions are often paranoid, and at other times can be grandiose, guilty, or frankly bizarre.  An example of bizarre delusions would be his belief that his mind is connected to a computer somewhere, or his belief that a device was mysteriously implanted in his body.  Schizophrenia tends to be progressive for years, then can stabilize at a very low level of functioning.  Such patients are truly disabled, and cannot maintain employment, close relationships, or sometimes even geographic stability.  



(4)
The history of schizophrenic insanity is filled with theories as to causality since ancient times.  The claimant himself has, at times, subscribed to a variety of causalities, e.g. witchcraft or poisons.  Schizophrenics also blame their symptoms on medical procedures, e.g. x-rays, CT scans, or laser surgery, even though such causality is impossible.  In modern society, mysteries of the physical universe are commonly blamed, e.g. invisible waves of various kinds.



The disorganized schizophrenic like Mr. Harrison, usually cannot, for long, keep his theories of causalities straight.  Mr. Harrison, for example, sometimes blamed witchcraft, at other times radiation, at other times microwaves, at other times poor ventilation, at other times a medical device implantation, etc., etc.  Blaming schizophrenic psychotic symptoms on external noxious agents is highly typical in paranoid schizophrenic patients.  Such blaming is part of their insanity and serves to maintain for themselves a degree of psychological comfort.  This may be why delusional schizophrenics are not amenable to reassurance or rational explanations.  



(5)
Schizophrenia is recognized by psychiatry worldwide as arising spontaneously, i.e. not a stress related illness, and not an illness caused by external environmental exposures or poisons.  Contemporary psychiatry gives increasing prominence to hereditary and congenital factors.  



(6)
There is no plausible mechanism by which exposure to radio waves or anything else in the environment could induce schizophrenia.  Causality by radio waves, or any other kind of waves, or environmental exposures, is no more probable than causality by witchcraft or space invaders.  Science-based medicine and psychiatry can only say there is no evidence of such, and the odds seem remote to most reasonable people. 



(7)
No moralizing is here intended or implied, but the illness of schizophrenia can be viewed as an involuntary immersion in a dream world of falsehood, deception, and unreality.  Schizophrenic patients, especially those suffering paranoia, exhibit quiet grandiosity.  Such patients prefer to make their own diagnoses as to their condition, untroubled by reason or science. Scientific sounding references are sometimes made which may confuse lay people.  There is no plausible way that exposure to anything in the environment could cause schizophrenia or any mental illness resembling schizophrenia.  Illnesses caused by external environmental agents, (radiation overdose, insecticides, allergens, infectious agents), are all well recognized.  None of these syndromes bear any resemblance to schizophrenia.  


The employee testified at the March 26, 1997 hearing.  He did not assert or allege that any work stress caused his present condition.  The employee did not dispute that he suffers from schizophrenia at the hearing.  He did not submit or refer to any  medical evidence connecting his present condition to his work with the employer.  


Joseph F. Konopik, the employer's vice president of finance and administration, testified at the March 26, 1997 hearing.  He stated he has no personal knowledge of the employee, and the first the employer ever knew of the employee's alleged exposures was his receipt of the employee's September, 1994 notice of injury.  


Kirk Olsen testified at the March 26, 1997 hearing that he worked for P.R.C. Inc., from January of 1988 through August of 1990 at Elmendorf Air Force Base as a software technician.  He stated he worked 12 to 15 feet from the employee's desk and that he and the employee were acquaintances.  He testified that he doesn't recall any problems with radiation or any other exposures, but does recall mentioning a problem he encountered once with electrical interference.  Mr. Olsen testified he does not recall any physical or emotional problems with the employee.  He stated he did recall the employee going to a dentist once, but assumed it was because the employee was dating a lady who worked in a dentist's office.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Whether Employee's claim is barred under AS 23.30.105(a). 


AS 23.30.1​05(a) provides in part:




The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.  . . . .  and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.125.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


In 2B A. Larson, The Law of Workmen's Compensation § 78.41 (1994), Professor Larson discusses the issues to be considered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run.


The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of his injury or disease.

Id. at 15-206.


As to the nature of the injury or disease: Plainly claimant should be expected to display no greater diagnostic skill than any other uninformed layperson confronted with the early symptoms of a progressive condition. . . . Indeed, it has been held that the reasonableness of the claimant's conduct should be judged in the light of the claimant's own education and intelligence, not in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law. . . .

Id. at 15-268 to 15-270.


Finally, . . . the claim period does not run until the claimant has reason to understand the nature and gravity of the injury and its relation to employment.  Even though the claimant knows he or she is suffering from some affliction, this knowledge is not enough to start the statute if its compensable character is not known to the claimant.

Id. at 15-283.


The employee stated on his federal claim for workers' compensation benefits that he first knew or believed his illness was caused or aggravated by his employment on April 23, 1990.  Based on this statement, we find the employee had until April 23, 1992 to file a claim.  The employee's claim was not filed until September 12, 1994, more than two years after the deadline to file his claim.  Therefore, we conclude the employee's claim is barred under AS 23.30.105(a).  

II.
Whether Employee's claim is barred under AS 23.30.100(a).


AS 23.30.100(a) provides:



Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of injury or death to the board and to the employer.


Had we not found the employee's claim barred under AS 23.30.105(a), we would find his claim barred under AS 23.30.100(a).  For purpose of this issue only, we assume the employee's schizophrenia prevented him from providing notice to his employer.  We find the employee completed his federal claim on May 9, 1994.  As the employee stated on May 9, 1994 that he realized his exposure dated back to April 23, 1990, we find he must have also notified the employer within 30 days, or by June 8, 1994.  The employee did not notify the employer until September 12, 1994.  The employer controverted under AS 23.30.100 in its first controversion notice. We find the employee failed to comply with the notice requirements in AS 23.30.100(a).  No exceptions under AS 23.30.11(d) preclude barring the employee's claim.  We conclude the employee's claim is barred under AS 23.30.100(a).  

III.
Whether the employee suffered a compensable injury.  


Assuming the employee had prevailed on the above statutes of limitations issues, we will next determine the compensability of his claim.  


AS 23.30.265(17) provides in pertinent part:  



"[I]njury" means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury. . . "injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominate cause of the mental injury;  the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer.

The presumption of compensability contained in AS 23.30.120 does not apply to mental injuries resulting from work-related stress.  AS 23.30.120(c).


Based on the overwhelming medical evidence we find the employee suffers from schizophrenia.  We find this disorder arises  spontaneously, due to hereditary and/or congenital factors.  The employee did not testify to or assert any extraordinary or unusual stress at his workplace with the employer.  Based on the absence of any evidence of work stress, and the congenital nature of schizophrenia, we conclude the employee has failed to prove by a preponderance of the evidence that he was injured in the course and scope of his employment and suffered a compensable, work-related injury.  Based on the foregoing, the employee's claim for benefits is denied and dismissed.  


ORDER

The employee's claim for benefits is denied and dismissed.  AS 23.30.100 and 23.30.105 bar his claim.  Further, the employee was not injured in the course and scope of his employment and has not suffered a compensable, work-related injury.  


Dated at Anchorage, Alaska this 16th day of April, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 



Designated Chairman



 /s/ Philip Ulmer              


Philip Ulmer, Member



 /s Patricia Vollendorf        


Patricia Vollendorf, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jonathan Harrison, employee / applicant; v. Sterling Software, employer; and Saint Paul Fire and Marine, insurer / defendants; Case No. 9034092; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of April, 1997.

                             _________________________________

                             Donna L. Bodkin, Clerk

SNO

�








     �The hospital has been renamed, and is presently Alaska Regional Hospital.  


     �We have deleted Judge Webster's references to the SSA's exhibits.  


     �Even if the presumption applied, we would find the employee failed to prove his claim by a preponderance of the evidence.





