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This matter was heard on March 13, 1997, in Anchorage, Alaska.  The employee was present and represented himself.  Yen King Chinese Restaurant and its insurer (Yen King) were represented by attorney Allan E. Tesche. Takeout Taxi and its insurer (Taxi) were represented by attorney Elise Rose.  The record closed at the conclusion of the hearing. 


ISSUE

Whether the employee is entitled to workers' compensation benefits as a result of his employment with either Yen King or Taxi.


SUMMARY OF THE EVIDENCE

The employee testified that he started working as a food and beverage driver for Taxi in January 1995.  In his job, he was dispatched to restaurants, packed food into bags, and then delivered the food to addresses provided to him.  (Employee's deposition taken on June 26, 1996 at 40-41).  He stated that on January 4, 1996 while making a delivery he tripped over a trailer hitch and fell.  As he stated: 


And there was a -- I drive up there, I was unloading a cooler and --- which I had in my right hand, and a food bag which I had in my left hand.  And the only way it looked like to get back to the house, because there was so much snow, was this area between a truck and a trailer, which was covered in snow, too.  And I walked forward thinking that I could get through that area, and tripped and fell down hard, very hard.  And I remember my arm hitting the top of the igloo [cooler] which has kind of pointed top to it, and the other hand smashing down on to the food. . . .

(Id. at 46).


When asked who he told about the January 4, 1996 incident, the employee stated that everybody involved with Taxi knew of it and the resulting pain and suffering he was going through because of it.  These included Rick Dillard, the dispatcher; Steve Clinehens, Taxi's owner until January 11, 1996; Barbara Hibbits, Taxi's owner after January 11, 1996; and "Donna", a friend of Ms. Hibbits. (Id. at 48-50).


In his deposition taken on February 21, 1997, Steve Clinehens testified that while he was owner/manager of Taxi, he was in charge of handling the paperwork for on-the-job injuries.  He said he was careful about reporting any on-the-job injuries because he was concerned about safety on the job.  When he was asked what he would do if there was a hint of an injury, Mr. Clinehens stated:


A. What I would have done if there had been a hint would have been talked to the person involved and asked him to sit down in my office and let me know exactly what was going on, whether they did in fact have an injury or whether there was --whether I was, you know, misinformed or if so did they go to the hospital or doctor, did they seek medical advice, did they miss any work?  I mean those are the things, you know, that are part of that form and you just really have to that.


Q. Okay.  And if there was an injury or the employer [sic] reported an injury to you in this meeting, your practice would have been to file a notice of injury immediately?


A.  After discussing it with the employee who reported it, I would file a -- a report within -- immediately.  You have to within ten days.

(Clinehens' dep. at 7-9).


Mr. Clinehens testified that he had a good rapport with the employee and felt there was no reason why the employee would not report a job-related injury to him.  The witness stated that the employee never told him about an on-the-job injury in January 1996.  (Id. at 9-10).  


In explaining why he left Taxi's employment on March 5, 1996, the employee testified that Ms. Hibbits, the new owner/manager of Taxi, had a friend doing the dispatching "who was totally screwing up the whole night shift."  (Id. at 57).  He states:


[A]nd I felt that I had done things in the past to make it better and easier.  And I just told her, I -- I-- you know, it wasn't right for Barbara [Hibbits] to have left her in that office, brand new, without training, and it was a Friday night and it was busy.  And it wasn't really her fault, it was just too much at one time.

(Travers' dep. at 58).

The employee explained that when he returned to the office, Ms. Hibbits asked him to accompany her to the office whereupon she "started screaming and hollering about I should know better to treat a trainee like that. . . ."  After discussing business policies, the employee reports:  "And I said, well, if that's the way it is, and you're not going to change the way you do things, I'll be darned if I'm going to work for you.  And I gave her a 10-day notice."  (Id. at 59).  After this discussion, the employee gave notice to Hibbits that he had suffered a work-related injury in January 1996.  (Id. at 60).  When asked if he continued working for Taxi after giving Hibbits the 10-day notice, the employee responded:


No, I got mad at the way she was talking.  I came back in and I said I will be filing a work comp form -- claim against you, now that I've -- you know, it's going to be different out there without the job, . . . .


Attached to the report of occupational injury or illness  filed on March 20, 1996, was a "To Whom It May Concern" letter signed by Ms. Hibbits which stated in part:


 On March 5, 1996, I was out of the office that evening.  A newly trained Dispatcher was on duty.  When I arrived at the office later that night, I was informed that Dave Travers had been unusually rude and discourteous to the Dispatcher on duty.  So much so, that a few of the other drivers had called in to find out what was going on. . . . I spoke with him regarding his behavior towards other on the job.  He expressed to me this dissatisfaction in working here.  At the end of the discussion he said, "fine, consider this my two week notice.  He then left the office.  He returned a few moments later and alleged that he had "fallen" a few months back and that he was going to be filing a work comp. claim, . . . . I walked outside to speak with him one last time.  At that point he proceeded to cuss me out quite explicitly. . . .


I had no previous knowledge of a work related injury.


At the hearing, Ms. Hibbits testified that not only did she not know the employee had an injury in January 1996, but she never observed the employee ever having any physical problems while he worked for her.  


The employee testified that he did not seek medical attention in January 1996 because he did not have the money and, for the first two months, his right arm just ached but it did not disable him from working.  (Id. at 51-52).  He stated that he did not decide to see a doctor until he could no longer work at Yen King.  


The employee started working for Yen King in March 1996.  He stated that while he was told the job involved very light work, he found out differently.  According to him, he delivered food 50% of the time and worked in the kitchen the other 50% of the time.  He stated:  "What it turned out to be was shrimp peeling, and peeling of every kind of vegetable and fruit, and -- tons and tons of peeling."  (Id. at 62).  He testified that he worked from 5:00 p.m. to 11:00 p.m. six days a week and on Mondays from 11:00 a.m. to 11:00 p.m.  (Id. at 63).  The employee stated, "that while I was working for them that it -- it was being aggravated, too.  Swelling up of the hands. . . ."  (Id. at 64).  


At the hearing, James Mo, owner of Yen King, stated that the employee informed him of his previous injury at Taxi and, as a result, he did have the employee lift and carry heavy objects.  He explained that rice and flower, for example, only came in 25-pound bags.  Mr. Mo testified that the meals the employee had to deliver weighed approximately two pounds.  He also stated that the employee only worked in the kitchen about 30 minutes a day doing light chopping and peeling of vegetables and cleaning of shrimp.  Mr. Mo  explained that the employee was only asked to peel three or four pounds of shrimp at a time -- not 35 pounds as the employee claimed.  The witness testified that the employee did not have an accident while working for him and did not demonstrate any physical problems doing his job.  In an undated Notice of Injury form that  the employee completed shortly after leaving Yen King stated: "aggravated [his] right arm condition and hernia, peeling onions, carrots, shrimp, yams" as of May 4, 1996.


Yen King accepted the employee's claim and paid temporary total disability (TTD) benefits at a weekly rate of $101.58 between May 8, 1996 and June 6, 1996.  (Compensation Report dated 6/19/96).  Yen King controverted continuing TTD benefits as of June 7, 1996  (Notice of Controversion dated 6/19/96), and then again on July 22, 1996, based on the May 10, 1996 report from Michael Eaton, M.D.  (Notice of Controversion dated 7/22/96).


The employee said he went to the hospital emergency room on May 8, 1996 and was told by a doctor there that x-rays showed possible ligament, nerve, or muscle damage.  He was referred to Dr. Eaton  (Id. at 52-53).  After seeing and examining the employee on May 10, 1996, Dr. Eaton stated in a chart note:


OBJECTIVE:  Examination of the right forearm reveals no skin break, no ecchymosis, no point tenderness, no deformity.  Examination of the right elbow reveals no point tenderness.  Right elbow range of motion is full to about 140 [degrees] of flexion.


The patient has full active range of motion of the neck for flexion and extension and rotation of the face left and right.


Examination of both shoulders reveals that he has normal abduction/external rotation and adduction/internal rotation bilaterally and does not have a painful arc and does have excellent abduction against resistance at 90 [degrees].


Examination of both upper limbs further reveals that the patient has excellent strength in the C5 through T1 muscle groups bilaterally and normal biceps, brachioradialis, and triceps reflexes.


X-rays:  I reviewed the two-view right forearm film labeled Providence 5-7-96 and found no x-ray abnormality.


ASSESSMENT:  Contusion of the right forearm by history; resolved.  No other pathology found.


PLAN:  Patient may continue full-time unrestricted work.


After this encounter, the employee, "went back to work for Yen King again on the 10th.  And -- well, they gave me another 35 pounds of shrimp and, you know, proceeded to peel it, and work, and then the next morning there it was swollen like hell.  It had fallen asleep at night, the hands."  And then went to see First Care, "to see Scott Mackie, M.D." (Id. at 65).  Dr. Mackie diagnosed a sprained forearm with lateral epicondylitis and authorized four to seven days of time loss.


When asked about seeing other physicians, the employee responded:


A. I did go see Dr. Marbarger. . . . And he checked me out and found out that the Narlex (ph) that had been put in previously now the -- I've got a new hernia, it's ripped out of there.


Q. Uh-huh. What . . . . .


A. And he wrote down that he -- he felt that the impact that I took in January probably reinjured my abdomen.


. . . .


Q. Has he recommended any treatment for you?


A. I'm supposed to have surgery.

(Id. at 66-67).


The record reflects that the employee saw Peter Marbarger, M.D., on May 21, 1996 at which time the doctor observed a recurrent hernia, which he had seen two years before.  In his report dated May 21, 1996, Dr. Marbarger stated "no measurable objective evidence of any aggravation of the hernia condition due to employment."  He felt that there was no reason to preclude the employee from continued employment delivering food.  In his deposition taken on February  25, 1997, the doctor stated that he found no evidence of any new injury to or aggravation of the employee's preexisting recurrent hernia condition as a result of his employment activities in 1996.  (Dr. Marbarger's dep. at 10, 13, 14).


On August 9, 1996, the employee was seen at Taxi's request by Lee B. Silvers, M.D., an orthopedist, for an employer's medical evaluation.  In his report dated August 28, 1996, the doctor stated in part:


After completing my own history and examination and a review of the available medical records, I do note that the physical examination does not reveal objective evidence of Mr. Travers's described industrial injury with Takeout Taxi.  I do make note of the fact that Mr. Travers did demonstrate a full range of motion of the affected right elbow and forearm and there is no evidence of swelling.  Furthermore, the provocative testing for the injured area was negative. . . .


It does appear that Mr. Travers's subjective complaints do outweigh the objective orthopedic findings in regard to his described industrial injury of January, 1996.  In fact, there is no objective evidence of that industrial injury.


I also make note of the fact that Mr. Travers did continue to perform his usual and customary job duties without missing any time from work.  Apparently, there was a significant delay prior to the time that the claimant actually procured any medical attention for his described persisting orthopedic condition.


Because of the factor which have noted above, it is my own opinion that there is no actual orthopedic industrial injury present resulting from the described incident on January, 1996.


Dr. Silvers also remarked that the employee's condition was medically stable, there was no permanent partial impairment attributable to the employee's employment with Taxi, there were no work restriction placed on the employee, and no medical treatment was indicated.  In conclusion, the doctor stated:


Mr. Travers does have a reported pre-existing bilateral carpal tunnel syndrome and a documented pre-existing right wrist arthritis and right hand tendinitis.  Those are pre-existing.  It is my opinion that there is no basis for apportionment of Mr. Travers's described orthopedic condition to his employment with Takeout Taxi.


Dr. Silvers stated that he "did not detect evidence of any new orthopedic trauma that the claimant had sustained to his upper extremities" and found no "evidence of any work related orthopedic condition resulting from Mr. Travers' employment with Takeout Taxi or the Yen King Chinese Restaurant."  (Letter from Dr. Silvers to Allen Tesche dated 9/18/96).


At Taxi's request, the employee was sent to Bruce P. Hector, M.D., a neurologist, for a employer's medical evaluation on August 13, 1996.  In his report dated August 26, 1996, Dr. Hector noted:


Observation of the claimant during the historical portion of the interview noted no difficulty using his right upper extremity for expressive purposes.  He further had no difficulty removing his T-shirt overhead.  Physical examination noted an essentially normal range of motion of the right upper extremity with only minimal tenderness to palpation of the radial head at the elbow.  Grip strength was excellent and all clinical nerve root tests including motor and sensory examination, deep tendon reflexes and circumferences were within normal limits.


Thus, while it is certainly possible that the claimant sustained a contusion and a tendon injury to the right forearm in 01-96 there is no objective evidence at this time of ongoing significant clinical symptomatology or pathology.


With respect to the claimant's abdomen, there is evidence of a persistent rectus diathesis.  However, this is quite minimal and the claimant has excellent abdominal musculature.  Based upon the nature of forces associated with the claimant's injury it does not appear medically probable that the claimant's injury it does not appear medically probable that the claimant sustained his hernial recurrence consequent to the alleged work related fall of 01-96.


. . . .


There was no period of temporary total disability nor temporary partial disability.  The claimant's demonstrated ability to continue to work for 2-4 months post injury would support its minimal nature. . . . The claimant is medically stable and stationary.  With respect to the alleged injury of 01-96 no permanent impairment is noted.


Dr. Hector also concurred with Dr. Eaton's opinion that the employee had no physical limitations, no need for medical treatment, and was capable of returning to his usual work duties.  
In a statement dated November 12, 1996, Dr. Mackie concurred with Dr. Eaton's opinion and indicated that he was unaware of any medical data to support time loss benefits after Dr. Eaton's May 10, 1996 report.


At the hearing, the employee offered two documents into evidence.  The first, a letter dated February 21, 1997, from Susan Stone of the State of Alaska Division of Public Assistance to the employee.  Mr. Tesche filed a timely Smallwood objection
 (request for cross-examination) to that document on February 27, 1997.  A medical report dated February 18, 1997 from Won Park, M.D., which was mentioned in Ms. Stone's letter of February 21, 1997 was the subject of a Smallwood objection by Mr. Tesche on February 24, 1997.  Since the letter and medical report in question were the subject of Smallwood objections, and it is undisputed that the employee never made Ms. Stone or Dr. Park available for cross-examination, the documents had to be excluded from the record under 8 AAC 45.052(c) and 8 AAC 45.120(f). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985).  This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established.  Providence Washington Co. v. Bonner, 680 P.2d 100 (Alaska 1984).  We must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule:  (1) Whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre-existing condition; and, if so, (2) Whether the aggravation, acceleration or combining with is a "legal factor in bringing about the harm."  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983)(quoting Saling, 604 P.2d at 598-98).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The court expressly adopted the "but for" test in a "last injurious exposure" rule context.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, the (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical consideration, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981). 


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick, 617 P.2d at 757.  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Bd., 880 P.2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,  977 (Alaska 1991).  In Childs v. Copper Valley Elec. Ass'n, 805 P.2d 1184, 1189 (Alaska 1993), the court stated that "If medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).

I. Yen King

Based on this discussion, the first question is whether the employee has established a preliminary link between his right forearm and hernia conditions and his employment with Yen King, the most recent employer.  The record shows that after working for Yen King for several months, the employee sought medical treatment at a hospital emergency room on May 8, 1996 complaining that his forearm  and hernia conditions had been aggravated by his employment at Yen King.  The emergency room physician thought the employee might have possible ligament, nerve, or muscle damage.  Dr. Mackie diagnosed a sprained forearm with lateral epicondylitis and took the employee off work for four to seven days.   Based on this evidence, we find the employee has established the requisite preliminary link, and the presumption of compensability attaches to his claims.


The next question is whether Yen King has come forward with substantial evidence to overcome the presumption.  On May 10, 1996, Dr. Eaton stated that his examination of the employee's right forearm revealed no skin break, no ecchymosis, no point of tenderness, no deformity, no elbow tenderness, and a full range of motion.  The doctor also reviewed the emergency room x-rays and found no abnormality.  He concluded: "Contusion of the right forearm by history; resolved.  No other pathology found."  At that time, Dr. Eaton found the employee capable of continued full-time unrestricted work.  Based on Dr. Eaton's findings and conclusions, we find Yen King has come forward with substantial evidence to overcome the presumption of compensability.  Consequently, the presumption drops out.


The final question is whether the employee has proven all elements of his claim against Yen King by a preponderance of the evidence.  In considering this question, we must determine whether the work-related aggravation by Yen King was a "legal cause" of the employee's conditions, or in other words, a substantial factor in bringing about the eventual harm.


In this regard, the first question is whether "but for" the Yen King employment, the employee's forearm and hernia conditions would not have become worse.  We find from the evidence that this question must be answered in the negative for various reasons.  
First, the employee complained about having to work long hours in the kitchen peeling, chopping and otherwise preparing large quantities of shrimp and vegetables.  On the other hand, Mr. Mo testified that the employee only worked about one half a day in the kitchen preparing food.  He also stated that he knew of the employee's forearm condition and, therefore, made sure the employee did not lift or carry heavy objects.  While the employee testified that he had to continually peel 35 pounds of shrimp, Mr. Mo testified that the employee was never asked to peel any more than two to four pounds of shrimp.   After reviewing Mr. Mo's and the employee's statements regarding the employee's working conditions,  we find those made by Mr. Mo to be reasonable while those of employee seem exaggerated.  It seems highly unlikely to us that a person hired as driver would be required to spend 50% of his time doing kitchen work.  We do, however, believe that it would be reasonable for a restaurant owner to ask his drivers to help out in the kitchen for 30 minutes or so before starting regular duties.  Further, we would not expect a restaurant owner to require a driver to peel onions, carrots, yams and 35 pounds of shrimp on a regular bases and still make deliveries.   Because Mr. Mo's statements are logical and reasonable, we find him to be a credible witness under AS 23.30.122, and we give greater weight to them than to the employee's testimony.  We find the work at Yen King could have had little or nothing to do in aggravating the employee's conditions.  
Second, Dr. Eaton found nothing physically wrong with the employee when he examined him and reviewed his emergency room x-rays on May 10, 1996.  A contusion of the right forearm was noted only by history.  


Third, the employee testified that Dr. Marbarger on May 21, 1996, found that he had a new hernia and he needed surgery to repair it.  Contrarily, Dr. Marbarger testified that the hernia in question was not new but a remanent of a hernial repair done several years before.  The doctor stated that there was "no evidence of any new injury to or aggravation of the employee's preexisting recurrent hernia condition as a result of his employment activities in 1996."  Because Mr. Marbarger has no incentive to testify falsely while the employee does, we give full  weight to and are persuaded by the doctor's findings and resultant testimony.


Fourth, Dr. Silvers, after doing a thorough review of the employee's medical records and examining him on August 8, 1996, concluded that there was no evidence of any new orthopedic trauma that the employee sustained to his right arm and no evidence of any work-related orthopedic condition resulting from his employment with Yen King.  Likewise, Dr. Hector reviewed the medical records and examined the employee on August 13, 1996, and found the employee's symptomatology was minimal in severity and at no time resulted in periods of disability.  He also testified at the hearing that nothing happened to the employee while working for Yen King.


Fifth, Dr. Eaton, as of May 10, 1996; Dr. Marbarger, as of May 21, 1996; Dr. Hector, as of August 26, 1996; and Dr. Silvers, as of August 28, 1996, had all determined that the employee has no physical limitations, no need for further medical treatment, and was capable of returning to his usual work duties.


Based on this evidence, we conclude that the employee has failed to prove that "but for" the work at Yen King his present conditions would not have occurred.


For the same reasons, we conclude that employment with Yen King was not so important in bringing about the employee's conditions that a reasonable person would regard it as a cause and attach responsibility to it.  Consequently, we conclude the employee has not proven his claim for benefits against Yen King.  Accordingly, the employee's claims against Yen King must be denied and dismissed.

II. Taxi

A. Whether the employee's claims are barred under AS 23.30.100.


Before considering the merits of the employee's claims against Taxi, we must address the question of whether they are barred because he did not give proper notice of his January 4, 1996 injury.  
AS 23.30.100 provides as follows:


(a)  Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(b)  The notice shall be in writing, contain the name and address of the employee and a statement of the time, place nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.


(c)  Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business.  If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.


(d)  Failure to give notice does not bar a claim under this chapter

  
  (1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


  (2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


  (3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


The Alaska Supreme Court has held that the 30-day limitation serves a dual purpose:  "first, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury."  Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761, (Alaska 1974), citing to 3 A. Larson, Workmen's Compensation section 78.20 at 17 (1971).


The supreme court has read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained.  Sullivan, 518 P.2d at 761. (citation omitted).  The court has labeled this the "reasonableness" standard, and the test is whether the employee acted reasonably in not reporting an injury at the time it occurred.  Id., 518 P.2d at 761-762.


It is undisputed that the employee did not file a notice of injury under AS 23.30.100(a) within 30 days of his alleged injury on January 4, 1996.  The employee admitted that he knew he hurt his right arm and possibly his stomach when he fell on the night of January 4, 1996.  He said he returned to Taxi's office later that night and complained about hurting himself while on duty.  There is no evidence that he did not know or fully appreciate the nature of alleged injury.   Accordingly, we find no basis for suspending the statute under the court's rationale in Sullivan.  Accordingly, the employee's claim is barred unless the failure to file the notice is excused under §100(d).


Regarding §100(d)(1) the employee argues that his claim should not be barred because he gave notice of the injury shortly after it occurred to Clinehens, Ms. Hibbits and "Donna".   However, Mr. Clinehens testified that he took his responsibility to investigate and report work-related injuries very seriously.  Consequently, if ever he heard of an injury he would make certain that the necessary steps were taken to report it.  He concluded by testifying that he was never told by anybody of a work-related injury the employee allegedly suffered on January 4, 1996.  Because of Mr. Clinehens' sincerity and concern for properly investigating work-related claims, and seeing to it that notices were timely filed, we believe his testimony that he was never advised by the employee or anybody else about the injury claimed by the employee.

    Ms. Hibbits testified that she never heard about a work-related injury suffered by the employee in January 1996 until he quit on March 5, 1996.  We find her testimony is supported by the fact that she was never asked by the employee to file a notice of injury report until after their argument on March 5, 1996.  The record reflects that shortly after their confrontation, Ms. Hibbits filed the notice.  From reviewing what transpired on March 5, 1996, we find the employee decided to bring up the subject of an alleged injury in early January 1996 in defiance of Ms. Hibbits' views of running the business that were different than his, and her accepting his offer of resignation.  It is also interesting to note that when the employee told Ms. Hibbits that he was going to file a workers' compensation claim "against her", he concluded by saying, "now that I've -- you know, it going to be different out there without the job."  This indicates to us that because he was no longer employed, he needed a new source of money and he might as well tap the workers' compensation system.  We find no reason not to believe Ms. Hibbits.


Except for his own testimony, the employee has offered no evidence supporting his claim that a Taxi agent or its carrier had knowledge of the alleged injury on January 4, 1996.  Mr. Clinehens, on the other hand, said there was no reason for the employee not to tell him of an work-related injury because he and the employee had a good rapport and did not hold anything back from each other.  Likewise, Ms. Hibbits and the employee obviously had a good rapport until the March 1996 incident and, therefore, there was no reason why he would not have reported an injury to her.  On the other hand, we find the employee's testimony inconsistent with other testimony and self-serving.  Accordingly, we give greater weight to the testimony offered by Mr. Clinehens and Ms. Hibbits.


Based on this evidence, we find that the employee's failure to notice of injury cannot be excused under §100(d)(1).


Regarding §100(d)(2), the employee did not come forth with any satisfactory reason why he could not give timely notice.  Accordingly, we find that the employee's failure to file timely notice cannot be excused under this subsection.


Finally, there is not dispute that Taxi objected to the employee's failure to give notice at the first hearing.  Accordingly, the employee's failure to give proper notice of injury cannot be excused under §100(d)(3).


Based on these findings, we conclude that the employee's claims against Taxi are barred because of the employee's failure to properly file a notice of injury under §100.


B. The employee's claims against Taxi

Notwithstanding our conclusion that the employee's claims against Taxi are barred under AS 23.30.100, we have also considered the merits of his claims against Taxi using the analysis we used in addressing his claims against Yen King.  Since the employee's testimony and the medical findings and conclusions, and the testimony of Drs. Mackie, Eaton, Marbarger, Silvers, and Hector apply equally well in the employee's claims against Taxi as they do against Yen King, we adopt them here in each step of finding a preliminary link to raise the presumption, finding substantial evidence to overcome the presumption, and finding that the employee did not prove all elements of his case by a preponderance of the evidence.  Specifically, regarding the employee's failure to prove his claim, we conclude that the employee failed to prove that "but for" the work he did at Taxi his present conditions would not have occurred.  Further, we conclude that the employment with Taxi was not so important in bringing about the employee's conditions that a reasonable person would regard it as a cause and attach responsibility to it.  Accordingly, the employee's claims against Taxi must be denied and dismissed.


ORDER

1. The employee's claims against Yen King Chinese Restaurant and its insurer are denied and dismissed.


2.  The employee's claims against Takeout Taxi and its insurer are denied and dismissed.


Dated at Anchorage, Alaska this 23rd day of April, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder         


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn             


S.T. Hagedorn, Member



 /s/ Patricia A. Vollendorf    


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David F. Travers, employee / applicant; v. Yen King Chinese Restaurant, employer; and Wausau Insurance Companies, insurer and Takeout Taxi; and CIGNA, insurer/ defendants; Case Nos.9608822 and 9604328; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of April, 1997.

                             _________________________________

                             Mary E. Malette, Clerk

SNO 

�








     � Regulation 8 ACC 45.900(a)(11) states:





	"Smallwood objection" means an objection to the introduction into evidence of written medical reports in place of direct testimony by a physician; see Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1251 (Alaska 1976)





See also 8 AAC 45.120 and 8 AAC 45.052.


     �  Accord, Morrison-Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966).


     � Because we held that the employee did not give any timely notice of injury to the employer, we need not address the recent supreme court opinions in Kolkman v. Greens Creek Mining Co., ___ P. 2d ___, Op. No. 4808, (Alaska, April 18, 1997); and Cogger v. Anchor House, ___ P.2d ___, Op. 4809 (Alaska 18, 1997).





