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P.O. Box 25512
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EDWARD ABEL,  JR.,



)








)




Employee,


)








)

JAMES HUNT, D.C.,



)
DECISION AND ORDER
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Physician,

)
AWCB Case No. 9622015




  Applicant,
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)
AWCB Decision No. 97-0098
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)








)
Filed with AWCB Anchorage

SPENARD BUILDERS SUPPLY,


)
April 24, 1997








)




Employer,


)








)



and




)








)

ST. PAUL FIRE & MARINE,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the applicant's petition for payment of medical services on March 25, 1997 in Anchorage, Alaska.  The employee was not present and was unrepresented.  The applicant, James Hunt, D.C., represented himself.  Patricia Wilson, insurance adjuster, represents the employer.  We closed the record at the hearing's conclusion.


ISSUE

Whether the employer must pay the applicant for both the physical medicine procedures and the evaluative and management services, when the applicant provided these services to the employee during the same office visit.


SUMMARY OF THE EVIDENCE

The Alaska Workers' Compensation Board appointed Medicode, Incorporated (Medicode) to develop a schedule of providers' charge data which "must be used in determining the usual, customary, and reasonable fee for medical treatment or services . . . ."  8 AAC 45.082(i)(2); see AS 23.30.095(f) and (j).  Medicode has developed and published this so-called "fee schedule" for the Board since 1995.


At the Board's direction, Medicode completed extensive revisions to the 1995 fee schedule in 1996.  Medicode indicated on this revised schedule  that it was effective September 16, 1996.


The physical medicine section provides at page 218:


Physical medicine is an integral part of the healing process for a variety of injured workers.  Recognizing this, the schedule includes codes for physical medicine, i.e., those modalities, procedures, tests, and measurements in the medicine section, 97010-97750, representing specific therapeutic procedures performed by licensed physicians, chiropractors, licensed physical therapists, and licensed occupational therapists.  


Values for physical medicine codes include the value of an office visit, unless physical therapy is provided at a separate facility or if the physical therapy department has separate and  distinct overhead costs associated with getting the patient in and out of the office.  In these circumstances only, the full value for both codes shall be allowed.


The employee sustained a work injury on October 9, 1996.  To date, the employer has accepted liability for the injury.  On October 11, 1996,  he was treated by Dr. Hunt for the work-related condition.  During this first office visit, Dr. Hunt not only conducted an initial evaluation but also provided, among other services, therapeutic procedures in the form of chiropractic manipulations.  He submitted a bill to the employer's workers' compensation insurer for $140.00 for these two procedures, $100.00 for the office visit and $40.00 for the manipulation.  (MedCheck Explanation of Benefits filed December 16, 1996) (EOB).


The employer apparently retained MedCheck to review Dr. Hunt's records and recommend the appropriate payment.
  Based on discussions with a Medicode nurse consultant and its interpretation of Medicode's September 16, 1996 revisions, MedCheck recommended payment for only one of the above two billed services. (See EOB, and Hearing Exhibit One, a March 19, 1997 letter to Patti Wilson, Harbor Adjustment Service, from Elizabeth Cline, Medcheck Supervisor).  According to MedCheck's EOB, the office visit (procedure code 99203) was billed at $100.00, and it recommended that the insurer pay nothing for the visit.  The manipulation (procedure code 97260) was billed at $40.00, and MedCheck recommended payment of $40.00.


Dr. Hunt filed an Application for Adjustment of Claim on December 16, 1996.  In it, he requested payment for the $100.00 bill for the office visit.  There is no record that the employer filed an answer to this application.


However, on March 19, 1997 MedCheck supervisor Elizabeth Cline wrote a letter to adjuster Patti Wilson indicating a MedCheck representative telephoned Medicode regarding the language on page 218 of the September 1996 Medicode fee schedule (Hearing Exhibit One).  Cline stated in part:



Conversation with a nurse consultant on this issue revealed that indeed, the physical medicine procedures fee schedule allowances which were performed on the same day as an office visit, included an examination (i.e. office visits 99201-99215) fee schedule allowance.  This nurse consultant also pointed out that the values . . .in this fee schedule had increased considerably to compensate for the inclusion of the examination, and that no physical medicine procedure (codes 97010-97750) should ever be performed without an examination; therefore, an exam value was included when a physical medicine procedure was performed.


The applicant, Dr. Hunt, disputed that the fee schedule values had increased to compensate for the inclusion of the examination.  To support his assertion, he submitted a letter from Robert H. Banks, D.C., of the Alaska Chiropractic Society (Hearing Exhibit One).  In the March 25, 1997 letter Dr. Banks stated in part:


The fee for physical medicine 97260 went from $43.00 to $49.96; a change of less than $7.00.  Ms. Cline would lead us to believe that this additional $7.00 would include an E/M service (99203), requiring 30 minutes of the doctors['] time, which when billed separately would be reimbursable for $128.41.  A $7.00 increase on physical medicine does not compensate for a $128.41 E/M code.

The applicant also asserted that even after the September 16, 1996 fee schedule was published, other insurance companies continued to pay for both the office visit and the chiropractic manipulations. (Hunt December 5, 1996 letter).


In approximately mid-March of 1997, Medicode issued an updated fee schedule which replaced prior versions.  Medicode indicated that the update was effective March 22, 1997.  Regarding coverage for medical services, it states in pertinent part:


Evaluation and management services when performed for the initial evaluation of a patient are reimbursable with physical medicine services.  Follow-up evaluations for physical medicine are covered based on the conditions listed below.  Physical Medicine procedures include setting up the patient for any and all therapy services and an evaluation and management service is not warranted unless re-assessment of the treatment program is necessary or the patient is being seen by another physician in the same office where the physical therapy services are being rendered.


A physician or provider of physical medicine may charge and be reimbursed for a follow-up evaluation for physical therapy only if new symptoms present the need for re-evaluation as follows:


A. There is a definitive change in the patient's condition.


B.  The patient fails to respond to treatment and there is a need to change the treatment plan.


C. The patient has completed the therapy regime and is ready to receive discharge instructions.


D. The employer or carrier requests a follow-up examination. 


The applicant testified that prior to the September 16, 1996 fee schedule, he received payment for both the evaluative or management services and the physical medicine procedures provided during the same visit.  He argues that although the September 16, 1996 language may have changed (at page 218, as noted above), in reality it did not change his medical practice and procedures.  He contends the March 22, 1997 update was merely a clarification, not a change.  The applicant testified other insurance carriers have been paying for both medical services (the office visit and manipulative treatments), and therefore have interpreted the September 16, 1996 language as requiring payment for both services.  The applicant argues we should adopt this interpretation.  


The employer argues that the fee schedule issued on September 16, 1996 controls the billings in question.  The employer argues that this language very clearly states that physical medicine procedures such as therapeutic procedures include the value of an office visit, and office visits were not payable when billed on the same visit as a physical medicine procedure.  The employer further argues that the March 1997 fee schedule update provides for an effective date of March 22, 1997, and therefore does not control the applicant's October 1996 billings.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) states in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. 


AS 23.30.095(f) provides:


All fees and other charges for medical treatment or service shall be subject to regulation by the board but may not exceed usual, customary, and reasonable fees for the treatment or service in the community in which it is rendered, as determined by the board.  An employee may not be required to pay a fee or charge for medical treatment or service.  


In order to implement AS 23.30.095(f) the board added to its regulations 8 AAC 45.082(i), which states in pertinent part:


Fees for medical treatment are determined as follows:



(1) The fee may not exceed the physician's actual fee or the usual, customary, and reasonable fee as determined under this subsection, whichever is lower.



(2) The board will publish annually a bulletin for the "Workers' Compensation Manual,"  published by the department which gives the name and address of the organization whose schedule of providers' charge data must be used in determining the usual, customary, and reasonable fee for medical treatment or services for injuries that occur on or after July 1, 1988.  The manual, and the organization's name and address are available upon request from the State of Alaska Workers' Compensation Division, P.P. Box 21149, Juneau, Alaska 99802-1149.



(3) The usual, customary, and reasonable fee must be determined based on the 90th percentile of the range of charges for similar services reported to the organization described in (2) of this subsection.  The organization charge data must be used as follows:




(A) If the organization publishes the schedule of usual, customary, and reasonable fees on a quarterly basis, the publication for the calendar quarter in which the employee received treatment must be used.  However, if the organization instead publishes the schedule semi-annually, the semi-annual publication for the period in which the employee received treatment must be used.  The usual, customary, and reasonable fee must be based on the schedule in effect at the time the employee received the treatment. 




(B) If the community in which services were rendered is not included in the organization's data, or if the type of treatment the employee received is not included in the organization's data for the community in which services were rendered, the usual and customary fee must be based on the data reported for the community nearest to the community in which the services were rendered to the employee.




(C) If the type of treatment or service the employee received is not included in the organization's data and the employer has evidence that the fee exceeds the usual, customary, and reasonable fee charged in the community for the treatment or services rendered, the employer shall pay the physician based on the employer's evidence.  In accordance with AS 23.30.110 and 8 AAC 45.070, the physician may request a hearing for a board determination of the usual, customary, and reasonable fee in the community for the treatment or service, and board will determine and award the usual, customary, and reasonable fee.  


AS 23.30.095 empowers us to authorize and regulate the payment of medical treatment, and to determine the cost of that treatment. As noted, we have appointed Medicode to provide the "schedule of providers' charge data," i.e., the fee for a given treatment or service.  However, Medicode is not authorized to prescribe the services which can and cannot be charged for.


There is no dispute that the treatment provided by the applicant was reasonable and necessary for the process of recovery.  AS 23.30.095(a).  The only disagreement is the appropriate payment for the office visit and therapeutic services provided on October 11, 1996.  In resolving this dispute, we must determine the usual, customary and reasonable fee for the services provided.


We find the language in the September 16, 1996 fee schedule is not as clear as the employer asserts.  We find some insurers are paying for office visits and therapeutic services provided the same day, while the employer's insurer in this case is not, at least for treatments provided by the applicant on October 11, 1996.  Moreover, we have reviewed the language and find it unclear.  We find the more reasonable interpretation of the September 16, 1996 language is that the fee schedule must allow reimbursement for both the evaluative/management and the therapeutic/manipulative components of  medicine, at least at the initial evaluation, as was done by the applicant on October 11, 1996.  This finding is bolstered by Medicode's March 1997 revisions.


In our experience, chiropractors have received payment for both  evaluative and management services and a physical medicine procedure at the initial visit.  We find a usual, customary and reasonable fee for an initial visit would include payment for both components, when both are provided.  We find it is reasonable that the applicant in this case would first evaluate the employee to determine the appropriate treatment and services based on the nature of the injury, reported symptoms and the doctor's impression.  Likewise, we find it is reasonable that the applicant would also provide manipulative treatments at that same visit if they are deemed appropriate for the process of the employee's recovery.  AS 23.30.095(a).  


The chart notes of the October 11, 1996 evaluation indicate the employee complained of low-back, mid-back and neck pain, with spasms, as a result of his lifting accident at work.  We find that the applicant could reasonably conclude that immediate treatment was required to start the process of recovery.  We note that the September 16, 1996 fee schedule allowed for payment of an office visit and payment of therapeutic/manipulative treatment at the same visit if the therapy was provided at a separate facility or if the physical therapy department had separate and distinct overhead costs.  We find it would be an unreasonable interpretation of the September 16, 1996 fee schedule if we would require the applicant to instruct the employee, presumably in a painful state, to come back another day for manipulative treatment because the applicant did not have the appropriate separate facilities or overhead costs.


For the above reasons, therefore, we conclude the employer must pay the applicant $100.00, the amount billed for the October 11, 1996 office visit.


ORDER

The employer shall pay the applicant $100.00 for the October 11, 1996 office visit.


Dated at Anchorage, Alaska this 24th day of April, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna              


Patricia Huna, 



Designated Chairman



 /s/ S.T. Hagedorn              


S. T. Hagedorn, Member



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edward Abel, Jr., employee; and James Hunt, D.C., physician / applicant; v. Spenard Builders Supply, employer; and St. Paul Fire & Marine, insurer / defendants; Case No. 9622015; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of April, 1997.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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