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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MELVIN GERTLAR,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8717191

H & H CONTRACTORS, INC.,


)








)
AWCB Decision No. 97-0105




Employer,


)








)
Filed with AWCB Anchorage



and




)
May 12, 1997








)

PROVIDENCE WASHINGTON,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's request for attorneys' fees and costs on April 16, 1997 at Fairbanks, Alaska.  Attorney Michael J. Jensen represents the employee.  Attorney John Foster Wallace represents the employer.  We closed the record at the hearing's conclusion.  


ISSUE

Whether to award attorneys' fees and costs.  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employer does not dispute the employee suffered a work related injury on September 8, 1987.  In his September 13, 1987 report, Richard Raugust, M.D., noted:



The patient is a 57-year-old white male who was involved in a motor vehicle accident on 9/8/87 and sustained the following injuries -- multiple rib fractures bilaterally, right pulmonary contusion, PVC's and possible cardiac contusion, basilar skull fracture, left sided subdural hematoma and a small left frontal and temporal lobe hematoma and edema.  He was noted to have a right mid facial weakness when he was admitted.  This has progressed to full upper and lower division paralysis.  


The employee retained attorney Steven H. Sackmann of Othello, Washington, who represented the employee in his third-party action.  In his February 20, 1991 letter to the employer's adjuster, Mr. Sackmann stated:  



I think it [is] clear from the testimony produced in this civil litigation that Mr. Gertlar is permanently totally disabled and I request that you consider this letter as the formal claim of Mr. Gertlar for permanent total disability.  If this claim should be made in some other form, I request that you advise me of the procedure to be followed.  



As you know, the litigation pending in Alaska has been settled and pursuant to the settlement, Mr. Gertlar will receive the sum of $100,000.  This has not yet been paid to Mr. Gertlar, but I will advise you when the money is received and remitted to Mr. Gertlar.  Mr. Gertlar understands that this sum is an offset against Workmen's Compensation benefits to be received.  



I understand that when the settlement proceeds are received Mr. Gertlar will no longer receive monthly payments until the $100,000 settlement is exhausted. I request that when the settlement funds are received, you prepare a calculation of the length of time it will take to exhaust the settlement proceeds so that I might advise Mr. Gertlar when payments will resume.  

Mr. Sackmann has not filed an entry of appearance with us. 


The employee also received benefits from the Social Security Administration (SSA).  In its March 12, 1992 compensation report, the employer suspended benefits stating:  "Social Security breakdown reflecting post [sic] payment of $17,930 through December of 1991 and future monthly payment of $978.00  New TTD rate reflecting S.S. credit is $273.12.  Considering 3rd party credit of $100,000 and overpayment, reinstatement [of benefits] due in 418.6 weeks [March 10, 1999]."  


On January 29, 1993, attorney Jensen filed his entry of appearance and an Application for Adjustment of Claim, making claims for, among other things, temporary total disability (TTD), permanent partial disability (PPD) and permanent total disability (PTD) from "March 11, 1991 through contin[uing]."  On February 18, 1993, the employer filed its answer which provides in pertinent part:  "The defendants deny that claimant is entitled to any TTD PTD or PPD  from 3/11/91 and continuing to the present."  The answer also indicates the employer had not yet taken an offset due to an information delay at the  SSA.


A May 21, 1993 prehearing summary notes:  "Mike [Jensen] filed a request for conference.  Employee is PTD."  A June 21, 1993 prehearing summary notes:  "Before ER/IR stipulates to PTD, they need recent medicals stating that is what employee is.  [Employer] also states they are willing to entertain settlement offer."  


In her June 25, 1993 letter, Aleksandra M. Zietak, M.D., stated:  "As you know I had last seen Mr. Gertlar in the [Virginia Mason] clinic on March 15, 1993.  Mr. Gertlar continues to demonstrate cognitive deficits secondary to injuries sustained on the job on September 8, 1987.  His condition is fixed and stable, and no further treatment is anticipated.  Mr. Gertlar is permanently totally disabled."  The employer does not presently dispute the employee is permanently and totally disabled due to his closed head injury.  


In Gertlar v. H & H Contractors, AWCB Decision No. 94-0001 (January 4, 1994) (Gertlar I), a different panel awarded the employee $3,303.01 for attorney's fees and costs for Mr. Jensen's representation regarding the social security offset.  In Gertlar I at 4, we awarded reasonable fees under AS 23.30.145(b) at $175.00 per hour.  


A May 15, 1995 letter from the employer's counsel provides in pertinent part: 



Mike McConahy and I discussed your offer to allow Mr. Gertlar to sign the fresh medical release in exchange for a stipulation that the employer will not re-open the PTD issue.  Mike, we cannot agree to this.  Frankly our intent behind obtaining a fresh medical release from Mr. Gertlar was so that we could get an update on his condition to see if the lump sup settlement Mr. Gertlar is seeking makes sense from the employer's standpoint.  Now, however, we're wondering if Mr. Gertlar in fact is no longer PTD.  


A June 5, 1995 prehearing summary notes:  "[Employer] wanted Board to approve social security offset amount and Mr. Gertlar to sign medical releases so that ER/IR could determine if he still qualified for PTD benefits."  On June 14, 1995, the employer filed a clarification of the May 5, 1995 summary stating in part:  



[T]he employer's position is that if new medical evidence shows that the employee is no longer PTD, the employer has the right to immediately controvert PTD and is not required to file a petition for modification for board approval before it may terminate PTD.  As counsel for the employer stated at the prehearing, the employer's position is that if evidence surfaces which shows that the employee is no longer PTD, the employer has not waived its right or ability to controvert PTD by virtue of having stipulated that the employee is PTD.  


In Gertlar v. H & H Contractors, AWCB Decision No. 94-0207 (August 14, 1995) (Gertlar II), we approved the parties' stipulation setting the amount for the offset due to the employee's receipt of benefits from the SSA.  The order authorized the employer to withhold 20 percent of unpaid installments to reimburse it for the overpayment resulting from the employee's receipt of SSA benefits.  


A July 22, 1996 prehearing summary states:  



Mike Jensen stated that the PTD claim had been accepted and the social security offset had been settled with the 8/14/95 D & O.  The carrier had requested an EME for determination of life expectancy and that report came back reflecting a normal lifetime expectancy; therefore there should be no reduction in the PTD benefits.  Mike also stated that the only remaining issue at this time would be the issue of statutory attorney fees relating to the PTD claim.  PTD has been denied on 2/18/93 and subsequently accepted.  Mike stated that Mr. Sackmann would be entitled to part of these fees.

Mr. Sackmann participated telephonically at the July 22, 1996 prehearing.  


On August 5, 1996 the employer filed its objection/ clarification to the July 22, 1996 prehearing summary.  This objection provides:  



The following portion of this notice regarding the discussion requires clarification:  "Foster Wallace stated that the insurer would continue with the PTD benefits and would like to have a couple of weeks to made [sic] a review regarding the attorney fee issue."  



The carrier will continue to provide PTD benefits as long as Mr. Gertlar remains PTD.  The Employer has consistently maintained the position that if any new medical evidence shows that the employee is no longer PTD, the Employer has the right to controvert PTD.  


The employee argues he is entitled to statutory minimum attorney's fees based on his PTD benefits.  He asserts the employer controverted or otherwise resisted paying PTD benefits, and he ultimately prevailed.  The employee asserts that statutory fees are due on PTD benefits paid since July, 22, 1995.  In addition, the employee argues we should award attorney's fees to Mr. Sackmann for his services.  On January 10, 1997, Mr. Jensen filed a five page "statement of account" from Sackmann Law Office
.  The employee requests we order the employer to pay in a lump sum the actual fees incurred and, when the statutory minimum award exceeds his actual fees, to begin periodic payments of the additional statutory minimum fees.  


The employer argues the employee is not entitled to any additional attorney's fees.  It asserts that it did not resist, controvert, or even threaten to controvert paying the employee's PTD benefits, but the delay at the SSA interfered with calculating the appropriate offset.  The employer asserts it did not threaten to terminate the employee's PTD benefits, merely needed a medical release from the employee in relation to figuring an appropriate amount for the employee's request for a lump-sum settlement.  No lump-sum settlement was agreed to by the parties.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 provides:



(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. in determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


The employee's attorney (Jensen) filed an affidavit and supplemental affidavit which itemizes the hours expended and the extent and character of the work performed.  In addition, our April 16, 1997 hearing lasted approximately one hour.  The employee seeks an award of attorney's fees of $7,464.50
 (26.6 hours detailed and one hour hearing time at $195.00 = $5,382.00 + 11.9 hours at $175.00 per hour = $2,082.50).  The employee requests a lump-sum award of his actual fees, and additional periodic payments when the statutory fee exceeds his actual fee.  


We find the claim was controverted both by the employer's February 18, 1993 answer, and by its actions in continuing to question and conduct extensive discovery regarding the employee's PTD status. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


The attorney's fee awarded under subsection 145(a) is based on the compensation benefits.  In this case, minimum attorney's fees are due under subsection 145(a) for the employee's PTD benefits. The employer shall pay the employee benefits pursuant to AS 23.30.145(a).  We award that fee.


The employee also seeks an award of his actual attorney's fee under AS 23.30.145(b), to be credited against the fee due under AS 23.30.145(a) should it exceed the fee awarded under subsection 145(b).  Subsection 145(b) requires that the attorney's fee awarded be reasonable.  To make sure the fee does not become unreasonable, we consider that a fee was awarded under subsection 145(a).  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


We find Mr. Jensen has vigorously represented the employee in this claim.  We also find this claim was complicated, based on the fact that 11 prehearing conferences were required, seven of which were held after our decision in Gertlar I, and the significant (PTD) benefits involved.  In addition, we find the proceedings in this claim were protracted, causing delay in the employee's receipt of his benefits.  First, the firm retained by the employer assigned at least four different attorneys, with varying degrees of Workers' Compensation experience, to this case through the years.
  Next, the discovery was complex, with significant implications for the employee's claim.  Last, we find the claim was vigorously contested, with the employer refusing to concede liability for PTD for over three years
.  


We find the employee's attorney provided legal services, submitting evidence to support the employee's claims and aggressively pursued the claims.  We find the employee's attorney's actions resulted in the decision of the employer to pay certain benefits (PTD) in a timely fashion.  We find, as we found in Mason v. Hillbilly Enterprises, AWCB Decision No. 96-0331 (August 19, 1996), this expediting of benefits to the employee is valuable, and without representation, the claim could have taken a considerably longer period of time.  


Contrary to the employer's assertions, we find the employer's February 18, 1993 answer denied PTD benefits, and the employer continued to challenge the employee's present and future entitlement to PTD benefits.  We find these benefits are significant to the employee, regardless of whether paid in a lump-sum or not.  We find, as we have found in the past, that Mr. Jensen's hourly rates of $195.00 and $175.00 are reasonable in light of Mr. Jensen's extensive experience and the contingent nature of his representation.  Based on the above, we conclude the employer shall pay the employee's attorney's fees of $7,464.50 under subsection 145(b).  


We have previously found the employee also entitled to attorney's fees due under subsection 145(a).  Should the employee's fees under subsection 145(a) exceed the attorney's fees awarded under subsection 145(b), the employer shall also pay these fees, as they become due.  


The employee also seeks an award of costs.  The employee detailed 24.20 hours of paralegal costs at $80.00 per hour, or $1,936.00.  In addition, telephone calls, postage, and copies were detailed totalling $76.41.  Last, the employee claims costs for "Faxes" for $13.00.  We find all the costs except the charges for "Faxes" necessary and reasonable, and allowable under 8 AAC 45.180(f)
.  We conclude the employer shall pay the employee $2,012.41 for costs. 


We find Mr. Sackmann has not filed an entry of appearance with the Board.  In addition, we find his "statement of account" does not comport with the requirements of 8 AAC 45.180.  Further, we note that his "statement of account" indicates Mr. Sackmann was retained on a contingent basis, and we question whether his fee, if any, has been paid from the third party action.  Accordingly, we take no action on Mr. Jensen's assertion that Mr. Sackmann is entitled to attorney's fees or costs.  


ORDER

1.
The employer shall pay the employee additional attorney's fees of $7,464.50 under AS 23.30.145(b).  The employee is also entitled to attorney's fees under subsection 145(a).  Should the employee's fees under subsection 145(a) exceed the attorney's fees awarded under subsection 145(b), the employer shall also pay these fees, as they become due.  


2.
The employer shall pay costs totalling $2,012.41.  


3.
The employee's request for attorney's fees for attorney Sackmann are denied and dismissed at this time.  


Dated at Anchorage, Alaska this 12th day of May, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 



Designated Chairman



 /s/ Dorothy Bradshaw          


Dorothy Bradshaw, Member



 /s/ John Guichici             


John Guichici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Melvin Gertlar, employee / applicant; v. H & H Contractors, Inc., employer; and Providence Washington, insurer / defendants; Case No. 8717191; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of May, 1997.

                             _________________________________

                             Brady D. Jackson III, Clerk
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�








     �This "statement of account" details 34.17 hours of Mr. Sackmann's billings from September 3, 1992 through December 10, 1996.  At the top of this "statement" is a caption:  "Contingent/ Personal Inj."  In addition, 78 of the 80 billings are captioned "Personal Injury."  The statement details $8.00 for "Fax Charges."  The statement is not signed by Mr. Sackmann.  


     �This is in addition to the attorney's fees and costs we awarded in Gertlar I.  The award in Gertlar I was based on an affidavit filed December 1, 1993, detailing legal services from January 28, 1993 through December 1, 1993.  In the present case, the affidavit filed April 7, 1997 and supplemental affidavit detail legal services from April 20, 1994 through April 16, 1997 (not including the one hour for our hearing).  


     �1993 - Marilyn Kamm (associate) and Mike McConahy (partner); 1995 - Valli Fisher (associate); and 1996 forward - J. Foster Wallace (associate).  


     �We also note that the employer experienced delay in obtaining SSA information, however, this delay was due to delays within the SSA.  


     �Previously, in Fenwick v. Price/Ahtna J.V., AWCB Decision No. 94-0298 (November 23, 1994), a different panel held that "fax charges" were not allowed under 8 AAC 45.180(f).  





