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RICK POWELL,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9114382

VECO, INC.,




)








)
AWCB Decision No. 97-0107




Employer,


)








)
Filed with AWCB Anchorage



and




)
May 12, 1997








)

EAGLE PACIFIC INSURANCE CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


On April 10, 1997, in Anchorage, Alaska, we heard the parties' requests to review the Reemployment Benefits Administrator's (RBA) decision issued on November 26, 1996.  The employee was present and represented by attorney William J. Soule.  The employer and its insurer were represented by attorney Karen L. Russell.  The record closed at the conclusion of the hearing.


ISSUES

Whether the RBA abused his discretion in rendering his November 26, 1996 decision finding the employee cooperative and noncooperative under AS 23.30.041(n).


SUMMARY OF THE EVIDENCE

The employee sustained multiple injuries to his head and neck on June 15, 1991, while working for the employer.  He has been diagnosed with traumatic brain injury.  The employee has undergone a conservative course of treatment involving medications, home exercise program, and cognitive training.  His medical condition has been declared medically stable and he has been rated for permanent partial impairment purposes by his treating physician Shawn Hadley, M.D.


The RBA referred the employee to a rehabilitation specialist on August 4, 1993 for an eligibility evaluation for reemployment benefits under AS 23.30.041(c).  The specialist's report received on October 21, 1993 recommended that the employee be found eligible for reemployment benefits.  The RBA, on November 10, 1993, issued a determination finding the employee eligible for reemployment benefits.  The employee was referred to Robert M. Sullivan, a rehabilitation specialist, to develop a reemployment plan.


A reemployment plan for on-the-job training as a salesman at a boat and marine supply company was submitted to the RBA on January 7, 1994.  After the on-the-job training, the employer declined to employ the employee.  In addition,  the employee declined the job because, he contended, it did not meet his remunerative wage level.


A second reemployment plan to train the employee in auto parts counter clerk was proposed on February 16, 1995.  At an informal rehabilitation conference held between the parties and the RBA on April 17, 1995, the plan was approved by the employer and disapproved by the employee.  The auto parts counter clerk plan was placed on hold until the employer had an opportunity to explore alternate plan developments.  


In a letter dated August 11, 1995, Lawrence Keyes, the employer's attorney, wrote William Soule, the employee's attorney, advising him that Carol Jacobson, a rehabilitation specialist, had  found a number of jobs which the employee could perform with little or no need for training.  Ms. Jacobson felt she did not get any support from the employee.  Mr. Keyes also advised that the employer would not be paying any AS 23.30.041(k) "wages."


In his September 27, 1995 closure report, Sullivan stated:


Mr. Powell has completed a reemployment leading to qualification as a salesperson, parts . . . and he has rejected another reemployment plan to provide him with additional experience and a six month continuing work trial recommended by his attending physician for the same reemployment goal.  The employer has also rescinded their endorsement of the second OJT plan and neither party has offered an acceptable alternative reemployment plan.  A long term in-patient cognitive retaining program designed to develop additional vocational goals and cognitive skills to pursue them has been controverted by the insurance carrier.  Further, vocational rehabilitation would not be productive under the above-mentioned circumstances.


. . . .


It is recommended that reemployment plan service be closed, because further services would be unproductive under the current circumstances.


The record reflects that on August 8, 1995, the employer controverted the employee's claim for rehabilitation benefits.  On October 18, 1995, the employee filed an application for adjustment of claim requesting, among other things, vocational rehabilitation.  The employer controverted the employee's claim on November 17, 1995.  In a letter dated March 8, 1996, the employer wrote the employee to confirm its offer for a job coach for the employee as discussed at prior prehearing conferences. 


In her deposition taken on March 26, 1996, Shawn Hadley, M.D., stated that she had treated the employee between January 1993 and September 1995.  (Dr. Hadley's dep. dated 3/26/96 at 6-7).  She testified:


Q. [L]et me first ask, and ask, by the way, that you state your opinions to a reasonable medical certainty, in your opinions, is there any medical reason why Mr. Powell cannot be expected to return to some type of full-time employment in the future?


A. No.

(Id. at 14).


Q. Okay.  What are his strengths that you think he might bring to an employment situation?


A. I believe his perseverance and his initiative to try to find something on his own, because I know that he found the marine shop on his own without any sort of prodding or encouragement, and I think a willingness to stick with the task is something really working in his favor.


. . . .


Q. All right.  In your note of February 27th [1996], which followed a visit that Carol Jacobson and I had with you, you indicate that Mr. Powell might need a job coach to help him in the transition to full-time employment.


A. Yes.


Q. What do you mean by this?


A. That would be someone along the lines of Anne Ver Hoef, the speech pathologist, or someone in vocational rehabilitation who works with patients with brain injury.  Kind of look at all the kind of physical but primarily cognitive demands of the job, and to really probably pretty closely supervise the individual as they're getting started on the job probably fairly continuously for a number of days or weeks or so; and kind of with decreasing visits to make sure that if there are areas of cognitive difficulty, that compensatory strategies and kind of mapped out so the individual can be successful on the job.  


. . . .


Q. So it would be someone who would sit with him at his job or talk with him after?


A. Actually physically be there and be able to determine kind of all the aspects of the job, and make sure the patient is able to actually perform those things.


Q. And then that person's and the job coach's involvement would taper?


A. Yes.


. . . .


Q. So it would be someone like a vocational specialist?


A. Yes, who has some interest and expertise in dealing with patients with brain injury because it's -- because it has to be somebody who really understands the impact of some of the cognitive impairment and how that's going to -- how that really plays out in that specific job.


Q. Okay.  And do you know of anyone in town that might be suitable to do that?


A. Well, I was giving that some thought before this deposition since I thought that question might come up, and I think that Anne Ver Hoef . . . . Judy Weglinski.

(Id. at 17-20).


Q. In your opinion, would return to employment be detrimental to Mr. Powell's medical condition?


A. No.  In fact, I believe it would be very advantageous for him to be able to return to work and do productive activity.


Q. Why?


A. Because I think that for most of us, much of our feeling of self-worth has to do with our economic productivity, feeling as if we have responsibility and feeling as if we're doing something productive with our time and contributing both to our household and kind of to society.

(Id. at 22).


At his deposition taken on March 27, 1996, Paul Craig, Ph.D., stated that he saw and treated the employee between September 1992 and February 1996.  He went on to testify:


Q. What do think are Mr. Powell's strengths or positive attributes that he can offer somebody?


A. Rick is an interesting follow.  I think in some ways, despite his head injury, he's a creative individual. . . . But I don't think Rick has the organizational or managerial skills or the sort of the executive function, so to speak to be able to go from concept to execution. . . .

(Dr. Craig's depo. dated 3/27/96).


Q. You and Dr. Hadley have suggested he might need a job coach to assist him in learning some skills to perform a job.  Can you elaborate on what you mean by this?


A. There's a lot of issues, as I understand it, with regard to return to work, and I'm going to answer this question with certain premises, and one premise is any job as opposed to a job equivalent to a job he was doing when he was injured, but in terms of any job in the marketplace with a supportive employer, I think having a job coach present would then be of help in terms of making sure that Rick was adequately trained up to do the job, knew the basic skills necessary to perform the task appropriately, and knew the ropes, so to speak, within that particular job setting, that the job coach could work with a supervisor and make sure that in fact the supervisor was not just somebody who said they would be supportive of Rick despite his medical history, but in fact was somebody who was supportive and helped the supervisor learn a little bit about how to be supportive, and then fade -- the job coach would fade their involvement with intermittent contact thereafter to make sure there was some long-term stability in the job.


. . . .


Q. Dr. Hadley testified yesterday that she thought Anne Ver Hoef, and I think I'm going to say this name right, Judy Weglowski might be good job coach.  Do you know either one of these?


A. [I] know both of them.  They both are very capable, very knowledgeable, and they both have done exactly that in the past and I would be very comfortable with either one of them performing those duties.


Q. With this assistance, do you think Mr. Powell could become employed full time?


A. Again, on the premise of any job in the marketplace, I would have to answer that yes, I think it's realistic.

(Id. at 31-34).


Q. Now, in your opinion, would return to some kind of employment within his limitations be detrimental to him or would it be beneficial?


A. My view is that -- and let me back up and say Rick has consistently been motivated to return to some kind of reasonable employment.  His position at Martin Marine was not arranged by anybody through an insurance company.  He arranged that himself.  He set it up himself and was disappointed when it ended.  He was hoping it would work into full-time employment, and I think I believe that work, for a person in the middle of their life, work is extremely important to their sense of self-esteem and just general sense of being a productive member of society, and so I think it would be very beneficial for Rick to have a meaningful position that he would be able to fill and perform some kind of productive activities.

(Id. at 38).


Q. Who fumbled the ball, in your opinion?


A. Rick did not, in my opinion.  Everything that Rick has done, from what I've been able to see, has been consistent with legitimate, consistent, well-motivated effort to participate in rehabilitation, retraining, etcetera. . . .

(Id. at 44).


In a letter dated April 4, 1996, the employer advised the employee that Dr. Hadley and Dr. Craig had recommended two job coaches to help him get back to work.  The employee did not take the employer's offer for a job coach.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
In his November 26, 1996 decision the RBA held:


Employee is found cooperative in rehabilitation from August 8, 1995 to April 4, 1996.  Employer provided second notice of job coach services on April 4, 1996.  Therefore, from April 5, 1996 to August 29, 1996, Employee is found noncooperative in rehabilitation under AS 23.30.041(n)(4) and (5) for not following up on the Employer's offer of a job coach.


AS 23.30.041(d) provides in part:



Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialists, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110 . . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part. (Emphasis added).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of RBA's determinations.  Sullivan v. Golden and Co., AWCB Decision No. 89-0153 (June 16, 1989); Garret v. Halliburton Services, AWCB Decision No. 80013 (January 20, 1989). An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. We have held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  The employee enjoys a presumption under AS 23.30.120 that he is entitled to reemployment benefits.  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


AS 23.30.041(n) provides:


(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation. Noncooperation means unreasonable failure to


. . . .


(4) maintain contact with the rehabilitation specialist;


(5) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full-time basis; 


First, we look to see whether the RBA abused his discretion in determining that the employee cooperated with rehabilitation between August 8, 1995 and April 4, 1996.We find that he did not.  The testimony of Drs. Hadley and Craig reflect that before Mr. Sullivan ended his rehabilitation efforts on September 27, 1995, the employee showed a great deal of perseverance, initiative, and willingness to stick with the task of finding jobs on his own.  Both physicians saw no reason why, mentally or physically, the employee could not be trained to return to work.  Further, they thought returning to work would be very important to the employee in terms of self-esteem and being a productive member of society. Accordingly, further rehabilitation efforts should have gone foreword after Mr. Sullivan ended his efforts.  In response to the question of who "fumbled the ball" between August 1995 and April 1996 regarding rehabilitation efforts, Dr. Craig testified:


Rick did not, in my opinion.  Everything that Rick has done, from what I've been able to see, has been consistent with a legitimate, consistent, well-motivated effort to participate in rehabilitation, retraining. . . .


After Mr. Sullivan closed his file in September 1995, the employer said it would provide another rehabilitation specialist to carry out the rehabilitation.  While names were mentioned, we find nothing in the record indicating that the employee did not cooperate with any efforts made by the employer until the spring of 1996.


Based on this evidence, we find that the employee did what he could do to cooperate with a rehabilitation specialist or specialists during the period in question.  Accordingly, we conclude that the RBA did not abuse his discretion in determining that the employee was cooperative with rehabilitation efforts between August 8, 1995 and April 4, 1996.  


The next question is whether the RBA abuse his discretion when he held that the employee was noncooperative with rehabilitation between April 5, 1996 and August 19, 1996.  The factual background on this issue was set forth by the RBA in decision of November 26, 1996:


After a prehearing conference in March 1996, Employer offered the services of a job coach to Employee.  A job coach had been recommended by Drs. Hadley and Craig by this time.  Employee made a second offer to have a job coach on April 4, 1996 to assist Employee in developing a suitable rehabilitation plan. . . .


Both Drs. Hadley and Craig explained the functions and duties of a job coach.  Both indicated that the services of a job coach would, because of the employee's injury, be very beneficial to his rehabilitation efforts and recommended it.  The doctors were given the names of two people in Anchorage who could provide such services and both doctors gave their approval to their use.  Based on these facts, we find the employee should have accepted the employer's job coach offers and should have attempted to further his rehabilitation.  We find the employee's failure to cooperate with the rehabilitation specialist unreasonable.  Consequently, we conclude that the RBA did not abuse his discretion when he held that the employee failed to cooperate with rehabilitation between April 5, 1996 and August 29, 1996.


ORDER

The RBA's decision issued on November 26, 1996, is affirmed.


Dated at Anchorage, Alaska this 12th day of May, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder         


Russell E. Mulder, 



Designated Chairman



 /s/ Marc D. Stemp              




Marc D. Stemp, Member



 /s/ Shawn Pierre               


Shawn Pierre, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rick Powell, employee / applicant; v. Veco, Inc., employer; and Eagle Pacific Insurance Co., insurer / defendants; Case No.9114382; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of May, 1997.

                             _________________________________

                             Mary E. Malette, Clerk
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